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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2610 

Payment  of  Premiums 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Proposed  rule. 

SUMMARY^This  is  a  proposed  revision  to 
29  CFR  Part  2610,  Payment  of  Premiums, 
which  the  Pension  Benefit  Guaranty 
Corporation  published  as  an  interim  rule 
on  June  30, 1988.  The  PBGC  issued  the 
interim  rule  expeditiously  in  order  to 
provide  necessary  guidance  for  1988 
premium  payments.  Because  of  this,  the 
PBGC  did  not  solicit  public  comment  on 
the  regulation  and  did  not  address  some 
relevant,  but  secondary,  issues  in  the 
regulation.  This  notice  of  proposed 
rulemaking  addresses  these  issues  and 
affords  the  public  the  opportunity  to 
comment  on  the  entire  premium 
regulation. 

DATES:  Comments  must  be  received  on 
or  before  December  5, 1988. 

ADDRESSES:  Comments  may  be  mailed 
to  the  Office  of  the  General  Counsel 
(22500),  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street  NW„ 
Washington,  DC  20006.  Comments  may 
be  hand-delivered  to  Suite  7200  at  the 
above  address  between  9:00  a.m.  and 
5:00  p.m.  Written  comments  will  be 
available  for  inspection  at  the  PBGC’s 
Communications  and  Public  Affairs 
Department,  Suite  7100,  at  the  above 
address  between  9:00  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Senior  Counsel,  Office 
of  the  General  Counsel  (Code  22500), 
Pension  Benefit  Guaranty  Corporation, 
2020  K  Street  NW„  Washington,  DC 
20006;  telephone  202-778-8823  (202-778- 
8059  for  TTY  and  TDD).  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  The 

Omnibus  Budget  Reconciliation  Act  of 

1987,  Pub.  L.  100-203  (the  “Budget  Act"), 
includes  the  Pension  Protection  Act. 
which  amends  section  4006  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  to  establish  a  two-part 
premium  structure  for  single-employer 
plans,  i.e.,  a  flat  rate  per  capita 
assessment  and  a  variable  rate 
assessment  based  on  a  plan's  unfunded 
vested  benefits,  effective  for  plan  years 
beginning  on  or  after  January  1, 1988.  In 
order  to  reflect  and  to  implement  these 
changes,  the  Pension  Benefit  Guaranty 
Corporation  (the  “PBGC”)  on  June  30, 

1988.  issued  an  interim  rule  revising  its 
regulation  on  Payment  of  Premiums  at 
29  CFR  Part  2610  (53  FR  24906).  Because 


of  the  urgent  need  to  provide  plans  with 
the  rules  for  computing  and  paying 
premiums  for  1988  plan  years,  the  PBGC 
determined  that  it  would  be 
impracticable  and  contrary  to  the  public 
interest  to  provide  for  notice  of  and 
public  comment  on  that  regulation  prior 
to  issuance. 

The  PBGC  is  now  issuing  a  notice  of 
proposed  rulemaking  that  largely 
restates  the  interim  regulation,  in  order 
to  solicit  public  comment.  This  notice  of 
proposed  rulemaking  also  includes  a 
number  of  amendments  to  the  interim 
rule,  many  of  which  were  developed  in 
response  to  questions  and  suggestions 
from  members  of  the  public  in 
connection  with  their  1988  premium 
filings.  Some  of  these  amendments 
constitute  substantive  changes  and 
would  apply  only  to  1989  and  later 
premium  payment  years.  These 
substantive  changes  are  each  identified 
below.  All  other  proposed  changes  in 
the  regulation  are  either  clarifying  or 
editorial. 

The  statutory  provisions  governing  the 
variable  rate  premium  are  discussed  in 
some  detail  in  the  preamble  to  the 
interim  regulation  and  are  only  briefly 
summarized  here.  Under  section  9331  of 
the  Budget  Act  (amending  ERISA 
section  4006),  the  single-employer  plan 
premium  for  plan  years  beginning  on  or 
after  January  1, 1988,  is  composed  of  a 
flat  rate  per  capita  assessment  (as  under 
prior  law)  and  a  new  variable  rate 
assessment  that  is  based  on  the  value  of 
a  plan’s  unfunded  vested  benefits  and  is 
also  determined  on  a  per  participant 
basis  (section  4006  (a)(3)(A)  and 
(a)(3)(E)).  The  flat  rate  assessment  is  $16 
per  participant. 

ERISA  section  4006(a)(3)(E)  provides 
the  basic  formula  for  computing  the 
variable  rate  assessment  for  each 
participant:  $6  for  each  $1,000  (or 
fraction  thereof)  of  a  plan's  “unfunded 
vested  benefits”  (determined  as  of  the 
last  day  of  the  preceding  plan  year)  with 
that  product  divided  by  the  number  of 
participants  in  the  plan  as  of  the  last 
day  of  the  preceding  plan  year.  The 
variable  rate  assessment  is  subject  to  a 
statutory  ceiling  (ERISA  section 
4006(a)(3)(E)(iv)(I)}  of  $34  per 
participant,  resulting  in  a  maximum  per 
participant  premium  of  $50.  This  $34 
statutory  ceiling  is  subject  to  reduction, 
as  discussed  in  more  detail  below. 

The  formula  for  computing  the 
variable  rate  assessment  for  each 
participant  is  based,  in  large  part,  on  the 
determination  of  the  plan's  “unfunded 
vested  benefits.”  This  term  is  defined  in 
the  statute  (ERISA  section 
4006(a)(3)(E)(iii))  as  the  amount  that 
would  be  the  plan’s  “unfunded  current 
liability”  (within  the  meaning  of  ERISA 


section  302(d)(8(A))  as  of  the  close  of  the 
preceding  plan  year,  subject  to  two 
qualifications:  1)  only  vested  benefits 
are  taken  into  account  in  the  calculation 
(ERISA  section  4006(a)(3)(E)(iii)(I));  and 
2)  the  interest  rate  used  in  valuing 
vested  benefits  must  equal  80%  of  the 
annual  yield  on  30-year  Treasury 
securities  for  the  month  preceding  the 
month  in  which  the  plan  year  begins 
(ERISA  section  4006(a)(3)(E)(iii)(II)). 

The  PBGC’s  interim  rule  provides  two 
methods  for  determining  the  amount  of  a 
plan’s  unfunded  vested  benefits.  Under 
the  “general  rule”  (§  2610.23(a)),  an 
enrolled  actuary  must  determine  the 
amount  of  the  plan’s  unfunded  vested 
benefits  as  of  the  last  day  of  the  plan 
year  preceding  the  premium  payment 
year  based  on  the  plan's  provisions  and 
population  as  of  that  date,  and  must 
certify  that  the  determination  was  made 
in  a  manner  consistent  with  generally 
accepted  actuarial  principles  and 
practices.  Under  the  "alternative 
calculation  method”  {§  2610.23(c)), 
which  is  subject  to  certain  restrictions 
for  large  plans  (those  with  500  or  more 
participants),  the  plan  administrator 
must  calculate  the  amount  of  the  plan’s 
unfunded  vested  benefits  based  on 
certain  data  from  the  plan's  Form  5500, 
Schedule  B,  for  the  plan  year  preceding 
the  premium  payment  year,  using 
formulae  specified  in  the  regulation. 
Finally,  the  interim  rule  provides  a 
number  of  exemptions  and  special  rules 
(§  2610.24)  regarding  the  variable  rate 
portion  of  the  premium,  which  apply  to 
certain  plans  with  fewer  than  100 
participants,  to  plans  having  no 
participants  with  vested  benefits,  and  to 
fully  insured  plans. 

The  principal  changes  in  this 
proposed  rule  deal  with  the 
determination  of  a  plan’s  unfunded 
vested  benefits  and  with  the  exemptions 
and  special  rules  related  thereto,  and  we 
address  those  issues  first. 

General  Rule  for  Determining  Unfunded 
Vested  Benefits 

Under  the  interim  regulation,  the 
general  rule  (§  2610.23(a))  required  that 
the  determination  of  unfunded  vested 
benefits  as  of  the  last  day  of  the  plan 
year  preceding  the  premium  payment 
year  be  based  on  a  plan  valuation  that 
was  performed  as  of  the  first  day  of  the 
premium  payment  year  or  that  was  the 
most  recent  valuation  performed  for  a 
plan  year  within  the  three  plan  years 
preceding  the  premium  payment  year. 
(The  PBGC  also  indicated  in  the 
preamble  that  it  was  considering 
whether  to  require  a  more  up-to-date 
valuation  as  the  basis  for  determining 
unfunded  vested  benefits  in  large  plans.) 
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This  requirement  led  to  some  confusion, 
with  actuaries  asserting  that  it  was  not 
always  clear  when  a  valuation  was 
“performed,”  and  thus  not  clear  which 
valuation  the  determination  was  to  be 
based  on. 

In  order  to  eliminate  this  confusion, 
the  PBGC  proposes  to  amend 
§  2610.23(a),  effective  for  plan  years 
beginning  on  or  after  January  1, 1989,  to 
delete  the  explicit  requirement  that  the 
determination  of  unfunded  vested 
benefits  be  based  on  one  of  several 
specified  plan  valuations.  Instead,  the 
proposed  rule  would  require  only  that 
the  enrolled  actuary  make  the 
determination  using  the  same  actuarial 
assumptions  and  methods  used  by  the 
plan  for  purposes  of  determining  the 
minimum  funding  contribution  under 
section  302  of  ERISA  and  section  412  of 
the  Code  for  the  plan  year  preceding  the 
premium  payment  year,  except  to  the 
extent  that  other  actuarial  assumptions 
are  specifically  prescribed  by  §  2610.23 
or  are  necessary  to  reflect  the 
occurrence  of  a  significant  event.  Thus, 
it  is  left  to  the  enrolled  actuary  to 
decide,  in  a  manner  consistent  with 
generally  accepted  actuarial  principles 
and  practices,  whether  to  perform  a 
separate  additional  valuation  for 
premium  purposes  or  to  rely  on  an 
existing  valuation. 

Under  this  rule,  the  enrolled  actuary 
may  use  a  valuation  performed  as  of  the 
first  day  of  the  premium  payment  year 
as  the  basis  for  determining  the  values 
of  vested  benefits  and  plan  assets  as  of 
the  last  day  of  the  preceding  plan  year, 
provided  that  the  actuarial  assumptions 
and  methods  used  in  that  valuation  meet 
the  requirements  stated  above.  In 
addition,  if,  in  the  judgment  of  the 
enrolled  actuary,  there  is  a  material 
difference  between  the  values 
determined  in  that  valuation  and  the 
values  that  would  have  been  determined 
as  of  the  last  day  of  the  preceding  plan 
year,  the  enrolled  actuary  must  adjust 
the  results  to  reflect  appropriately  the 
values  as  of  the  last  day  of  the 
preceding  plan  year. 

As  noted  above,  the  enrolled  actuary 
may  be  required  to  adjust  actuarial 
assumptions  in  order  to  reflect  the 
occurrence  of  a  significant  event.  The 
PBGC  notes  that  it  is  proposing  certain 
changes  to  the  list  of  significant  events 
(§  2610.23(d)).  These  changes  are 
discussed  below  under  "Significant 
Events.” 

The  PBGC  reminds  plan  professionals 
that  when  they  determine,  subsequent  to 
filing  the  Form  1  for  a  plan  year,  that  the 
premium  calculation  was  incorrect  for 
any  reason,  they  are  required  to  submit 
an  amended  premium  filing  (with  an 
additional  payment,  if  applicable).  Thus, 


in  the  context  of  the  general  rule,  if  a 
plan  retroactively  changes  its  actuarial 
assumptions  or  methods  used  to 
determine  its  minimum  funding 
obligations  for  the  plan  year  preceding 
the  premium  payment  year,  the  plan 
would  be  required  to  recompute  its 
premium  and  to  file  an  amended  Form  1. 
Similarly,  an  amended  filing  would  be 
required  upon  the  adoption  of  a  plan 
amendment  that  changes  plan 
provisions  retroactively,  or  upon  the 
discovery  that  erroneous  data  was  used 
in  the  determination  of  unfunded  vested 
benefits  or  the  number  of  plan 
participants. 

The  PBGC  has  received  a  number  of 
inquiries  on  the  general  rule,  most 
dealing  with  the  actuarial  assumptions 
and  methods  to  be  used  under  it  and 
whether  the  PBGC  will  permit  or  require 
various  adjustments  to  the  valuation  of 
unfunded  vested  benefits  under  the  rule. 

A  number  of  actuaries  have  asked 
whether  they  may  use  the  PBGC’s  asset 
valuation  methods  (market  value)  or 
mortality  assumptions  in  determining 
unfunded  vested  benefits.  They  suggest 
that  these  methods  and  assumptions 
would  be  reasonable  in  light  of  the  fact 
that  they  must  value  vested  benefits 
using  the  statutory  rate,  which 
approximates  the  PBGC's  interest 
assumption  for  terminating  insufficient 
plans. 

Without  deciding  whether  it  would  be 
appropriate  or  reasonable  for  plans  in 
general  to  use  the  PBGC’s  valuation 
methods  and  assumptions  for  premium 
payment  purposes  only,  the  PBGC  has 
concluded  that  the  statute  does  not 
permit  this.  It  is  the  PBGC’s  view  that 
section  4006(a)(3)(E)(iii),  in  defining 
“unfunded  vested  benefits”  as  “the 
amount  which  would  be  the  unfunded 
current  liability  (within  the  meaning  of 
section  302(d)(8)(A))  if  only  vested 
benefits  were  taken  into  account,” 
mandates  the  use  of  the  actuarial 
assumptions  and  methods  used  under 
section  302(d)(8)(A),  subject  only  to  the 
statutory  exception  requiring  the  use  of 
a  different  interest  rate  to  value  vested 
benefits.  Therefore,  the  general  rule  for 
determining  unfunded  vested  benefits 
(discussed  above)  requires  use  of  the 
same  actuarial  assumptions  and 
methods  as  were  used  for  funding 
purposes;  actuaries  may  not  change  plan 
assumptions  or  methods  solely  for 
premium  computation  purposes. 

Similarly,  the  PBGC  does  not  believe 
it  can  prescribe  special  rules,  as  it  has 
been  asked  to  do,  for  valuing  a  plan's 
dedicated  bond  portfolio.  Because  a 
dedicated  bond  portfolio  is  intended  to 
provide  total  funding  of  a  portion  of  a 
plan’s  liabilities,  plans  typically  have 
valued  the  benefits  to  be  satisfied  by 


those  assets  at  the  interest  rate  being 
earned  on  those  assets.  Plans  may  not 
do  this  for  premium  pui  poses,  since  they 
must  value  all  benefits  at  the  statutory 
rate  in  determining  their  unfunded 
vested  benefits.  Moreover,  they  are 
restricted  in  how  they  value  the 
dedicated  bonds,  pursuant  to  ERISA 
section  302(c)(2)  and  Code  section 
412(c)(2).  The  effect  of  these  rules  is  that 
the  value  of  the  dedicated  bonds  might 
be  less  than  the  value  of  the 
corresponding  benefits. 

The  PBGC  points  out  that  the  Internal 
Revenue  Service  may,  pursuant  to  Code 
section  412(c)(2)(B),  issue  regulations 
requiring  plans  to  use  the  plan  rate  used 
to  value  liabilities,  rather  than  the 
portfolio  rate,  to  value  dedicated  bond 
portfolios.  Any  such  rule  would  apply 
for  premium  calculation  purposes. 
However,  because  of  the  statutory 
interest  rate  for  valuing  benefits  for 
premium  purposes,  it  is  likely  that  there 
would  still  be  a  discrepancy  between 
the  value  of  the  dedicated  bonds  and  the 
benefits  they  fund.  This  is  a  discrepancy 
that  exists  for  all  plans,  regardless  of  the 
nature  of  a  plan’s  assets. 

Another  set  of  inquiries  from 
practitioners  asks  whether  the  PBGC 
will  prescribe  any  special  rules  for 
valuing  subsidized  early  retirement 
benefits  and  subsidized  lump  sum 
benefits.  As  with  the  preceding  issue, 
the  PBGC  does  not  believe  it  has 
authority  to  prescribe  any  such  across- 
the-board  modifications  to  the  funding 
valuation  rules.  However,  there  is  an 
important  difference  between  the 
questions  discussed  above  and  the  issue 
of  subsidized  benefits:  the  value  of  early 
retirement  or  lump  sum  subsidies  should 
be  reflected  through  the  plan’s 
assumptions,  e.g.,  an  early  retirement 
age  assumption,  and,  therefore,  no 
special  valuation  rules  are  needed.  The 
PBGC  reminds  actuaries  to  review  plan 
experience  to  determine  whether  plan 
experience  and  expectations  with 
respect  to  payment  of  these  benefits 
reflect  a  “significant  event”  requiring 
appropriate  adjustments  in  the  actuarial 
assumptions. 

Finally,  the  PBGC  has  received 
inquiries  as  to  whether  to  include 
contingent  benefits,  such  as  “30-and- 
out”  and  disability  benefits,  in 
determining  a  plan’s  vested  benefits. 
Unless  a  participant  has  met  the 
requirements  for  and  become  entitled  to 
receive  a  contingent-type  benefit,  the 
benefit  is  not  a  vested  benefit  for 
premium  purposes.  (The  PBGC 
emphasizes  that  this  statement  relates 
only  to  whether  certain  benefits  are 
vested  for  premium  payment  purposes. 
The  PBGC  takes  no  position  as  to 
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whether  such  benefits  are  “vested 
benefits”  under  ERISA  Title  II  and  the 
Code  or  whether  they  would  be  included 
within  current  liability.)  Thus,  30-and- 
out  benefits  and  disability  benefits  for 
which  a  participant  is  not  immediately 
eligible  as  of  the  last  day  of  the  plan 
year  preceding  the  premium  payment 
year  are  not  included  in  vested  benefits 
as  of  that  date. 

Section  2610.23(b)(1)  requires  the 
enrolled  actuary  under  the  general  rule 
to  adjust  the  value  of  vested  benefits  to 
reflect  the  statutory  interest  rate  set 
forth  in  Appendix  B.  A  number  of 
actuaries  have  asked  whether  such  an 
adjustment  is  required  when  the  plan 
rate  is  lower  than  the  statutory  rate.  The 
PBGC  purposes  to  amend 
§  2610.23(b)(1),  effective  for  plan  years 
beginning  on  or  after  January  1, 1989,  to 
eliminate  the  requirement  for  this 
adjustment  if  an  enrolled  actuary 
certifies  that  the  plan’s  interest  rate  (or 
rates)  used  for  valuing  vested  benefits 
was  (or  were  all)  lower  than  the 
statutory  rate.  In  this  manner,  plans  will 
be  able  to  avoid  the  expense  of 
revaluing  vested  benefits  at  an  interest 
rate  higher  than  the  plan  rate. 

A  number  of  enrolled  actuaries  have 
asked  whether  they  may  use  the  interest 
rate  adjustment  formula  prescribed 
under  the  alternative  calculation  method 
to  make  the  required  interest  rate 
adjustment  under  the  general  rule.  That 
simplified  formula  incorporates  certain 
assumptions  that  may  not  be 
appropriate  for  a  particular  plan 
population  and  is  not  intended  to  be  a 
“safe  harbor"  for  the  interest  rate 
adjustment  under  the  general  rule.  It  is 
the  enrolled  actuary’s  responsibility 
under  the  general  rule  to  make  the 
interest  rate  adjustment  in  accordance 
with  generally  accepted  actuarial 
principles  and  practices. 

Section  2610.23(b)(2)  sets  forth  rules 
governing  the  treatment  of  contributions 
in  determining  the  actuarial  value  of 
plan  assets  under  the  general  rule.  The 
substance  of  this  provision  is  unchanged 
from  the  interim  regulation.  However, 
the  PBGC  is  proposing  a  clarification 
that  provides  for  the  discounting  at  the 
plan's  interest  rate,  to  the  last  day  of  the 
preceding  year,  of  any  contributions 
made  during  the  premium  payment  year. 
This  adjustment  is  consistent  with 
generally  accepted  actuarial  principles 
and  practices.  The  PBGC  also  points  out 
that  the  contribution  adjustment  relates 
both  to  employer  and  employee 
contributions. 

Alternative  Calculation  Method 

The  alternative  calculation  method 
(§  2610.23(c))  uses  certain  data  from  the 
plan’s  Form  5500,  Schedule  fi.  for  the 


plan  year  preceding  the  premium 
payment  year  as  the  starting  point  for 
calculating  unfunded  vested  benefits. 

The  filing  deadline  for  the  Schedule  B 
for  the  preceding  plan  year  is  generally 
the  same  as  (although  it  may  be  later 
than)  the  filing  deadline  for  the  variable 
rate  portion  of  the  premium  for  the 
current  plan  year.  Thus,  in  most  cases,  a 
plan  maintained  on  a  calendar  year 
basis  will  file  its  Form  1  for  1989 
premium  purposes  and  its  1988  Schedule 
B  on  or  shortly  before  September  15, 

1989. 

The  PBGC  has  received  a  number  of 
inquiries  as  to  whether  a  plan  may  use 
the  alternative  calculation  method  if  it 
has  not  yet  filed  the  Schedule  B  at  the 
time  it  calculates  or  pays  the  variable 
rate  portion  of  the  premium.  A  plan  may 
do  so,  using  the  data  it  expects  to 
include  on  the  Schedule  B  that  is  later 
filed.  Should  the  Schedule  B  that  is  later 
filed  contain  different  data,  an  amended 
premium  filing  would  be  required. 
(Similarly,  an  amended  premium  filing  is 
required  whenever  it  is  determined  that 
the  Schedule  B  data  are  inaccurate  or 
that  the  premium  calculation  was 
incorrect  for  any  other  reason;  see 
discussion  of  amended  premium  filings 
above  under  “General  Rule.”) 

On  a  related  point,  a  plan  may  use  the 
alternative  method  as  long  as  it  files  a 
Schedule  B  with  all  the  requisite  data  for 
the  plan  year  preceding  the  premium 
payment  year.  This  is  true 
notwithstanding  the  fact  that  die 
underlying  plan  valuation  on  which  the 
Schedule  B  is  based  was  for  an  earlier 
plan  year.  However,  the  data  required 
under  the  alternative  calculation  method 
must  be  reported  on  the  Schedule  B  as 
of  the  first  day  of  the  plan  year 
preceding  the  premium  payment  year,  in 
accordance  with  the  Schedule  B 
instructions. 

Many  plans  with  fewer  than  KM) 
participants  are  unable  to  use  the 
alternative  calculation  method  for  the 
1988  premium  payment  year,  because 
these  plans,  consistent  with  the 
instructions  for  the  1987  Schedule  B,  do 
not  include  in  the  Schedule  B  the  data 
that  is  needed  under  the  alternative 
calculation  method.  These  plans  will  be 
able  to  use  the  alternative  calculation 
method  beginning  in  1989,  because  the 
instructions  for  the  1988  Schedule  B  are 
being  revised  to  require  all  plans, 
regardless  of  size,  to  report  the 
necessary  data.  (In  light  of  this,  the 
PBGC  is  proposing  to  modify  the 
exemptions/special  rules  in  §  2610.24 
applicable  to  small  plans:  see  discussion 
below.) 

The  Schedule  B  data  on  which  the 
alternative  calculation  method  is  based 
are  determined  as  of  the  first  day  of  the 


plan  year  preceding  the  premium 
payment  year.  In  the  interest  of 
simplicity,  the  regulatory  formulae  under 
the  alternative  calculation  method  do 
not  take  into  account  either  benefit 
payouts  during  the  plan  year  preceding 
the  premium  payment  year  or  the 
decrease  in  benefit  liabilities 
attributable  to  such  payouts.  The  PBGC 
believes  that  these  amounts  will, 
overall,  be  approximately  equal  and  will 
cancel  each  other  out. 

However,  the  alternative  calculation 
method  does  permit  an  adjustment  to 
include  contributions  for  the  plan  year 
preceding  the  premium  payment  year, 
and  it  has  been  suggested  that  it  is 
inappropriate  to  do  so  without  also 
requiring  an  adjustment  to  reflect  the 
increase  in  vested  benefits  attributable 
to  benefit  accruals  during  that  plan  year. 
The  PBGC  agrees.  This  adjustment  was 
left  out  of  the  interim  regulation 
because,  for  many  plans,  it  would  be  a 
difficult  calculation  and  would  make  the 
alternative  calculation  method  too 
complex. 

The  PBGC  is  now  proposing  a 
simplified  measure  as  a  surrogate  for  the 
calculation  of  accruals  during  the  plan 
year  preceding  the  premium  payment 
year.  Under  proposed  §  2610.(c)(l),  plans 
using  the  alternative  calculation  method 
would  be  required  to  increase  the  Line 
6d(ii)  value  of  vested  benefits  (for  active 
and  deferred  vested  participants)  by  7%. 
The  PBGC  believes  that  this  7% 
adjustment  will,  for  plans  of  average 
maturities,  approximate  the  increase  in 
vested  benefits  attributable  to  accruals 
during  the  plan  year  preceding  the 
premium  payment  year,  valued  as  of  the 
first  day  of  the  plan  year  preceding  the 
premium  payment  year.  This  adjustment 
is  made  before  adjusting  the  value  of  the 
vested  benefits  to  reflect  the  statutory 
interest  rate. 

Concededly,  this  adjustment  is  not 
precisely  accurate  for  every  plan.  The 
PBGC  considered  using  a  surrogate, 
such  as  a  specified  percentage  of  normal 
cost,  that  would  be  more  reflective  of 
each  plan’s  population  and  benefit 
structure.  However,  the  PBGC  has 
concluded  that  this  approach  would 
involve  substantial  complications 
(particularly  in  view  of  the  effect  that 
different  funding  methods  would  have 
on  the  calculation  of  a  surrogate)  and 
thus  would  defeat  the  primary  goal  of 
keeping  the  alternative  calculation 
method  relatively  simple.  If  a  particular 
plan  believes  that  the  application  of  this 
simplified  adjustment  would  overstate 
its  premium  liability,  the  plan  is  free  to 
use  the  general  rule. 

The  alternative  calculation  method 
includes  a  formula  (§  2610.23(c)(1)  of  the 
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interim  rule,  redesignated  as  paragraph 
(c)(2)  in  the  proposed  rule)  for  adjusting 
the  value  of  vested  benefits  from  the 
Schedule  B  to  reflect  the  statutory 
interest  rate.  This  formula  assumes  that 
a  plan  will  use  only  two  interest  rates  in 
valuing  vested  benefits  on  the  Schedule 
B,  i.e.,  a  single  pre-retirement  rate  and  a 
single  post-retirement  rate  (both 
reported  on  line  12c  of  the  Schedule  B). 
However,  a  number  of  plans  have 
historically  used  multiple  rates  for 
valuing  pre-retirement  vested  benefits, 
frequently  the  PBGC’s  select  and 
ultimate  rates  for  plan  valuations  of 
mass-withdrawal-terminated 
multiemployer  plans  (29  CFR 
§  2676.15(c)). 

The  formula  in  §  2610.23(c)(2)  cannot 
be  used  to  adjust  benefit  values  to 
reflect  the  statutory  interest  rate  for 
plans  that  use,  and  report  on  line  12c, 
multiple  interest  rates.  However,  the 
PBGC  anticipates  that  beginning  with 
the  1988  Schedule  B  (which  will  be  used 
for  1989  premium  payments),  plans  will 
no  longer  be  permitted  to  use  multiple 
rate  interest  assumptions.  IRS  staff  has 
advised  the  PBGC  that,  as  part  of  the 
implementation  of  the  new  interest  rule 
under  ERISA  section  302(b)(5)  and  Code 
section  412(b)(5),  the  Schedule  B 
instructions  will  require  that  a  single 
interest  rate  within  the  prescribed 
corridor  be  used  for  valuing  benefits 
reported  on  line  6d  of  the  Schedule  B. 
Accordingly,  there  is  no  need  to  change 
the  formula  in  §  2610.23(c)(2). 

The  PBGC  has  received  a  number  of 
complaints  concerning  the  mandatory 
interest  adjustment  from  practitioners 
servicing  plans  that  use  a  lower  interest 
rate  than  the  statutory  rate.  As  under 
the  general  rule,  the  PBGC  proposes  to 
exempt  such  plans  from  the  interest  rate 
adjustment  (§  2610.23(c)),  effective  for 
plan  years  beginning  on  or  after  January 
1, 1989. 

Interim  §  2610.23(c)(2)  provides  that 
the  value  of  assets  is  to  be  adjusted  in 
accordance  with  the  rules  governing  the 
determination  of  the  value  of  plan  assets 
under  the  general  rule.  As  noted  above, 
under  the  general  rule,  contributions 
that  are  received  during  the  premium 
payment  year  must  be  discounted  with 
interest  to  the  last  day  of  the  preceding 
plan  year.  Accordingly,  the  PBGC 
proposes  a  parallel  clarification  in 
§  2610.23(c)(2)  (redesignated 
§  2610.23(c)(3)  in  the  proposed  rule). 
Under  the  alternative  calculation 
method,  of  course,  contributions 
received  after  the  date  of  the  Schedule  B 
data  (the  first  day  of  the  plan  year 
preceding  the  premium  payment  year) 
would  be  discounted  back  to  that  date 
at  the  statutory,  rather  than  the  plan, 


interest  rate.  This  is  so  because  the  time 
adjustment  formula  under  interim 
§  2610.23(c)(3)  (redesignated 
§  2610.23(c)(4)  in  the  proposed  rule)  uses 
the  statutory  rate  rather  than  the  plan 
rate.  As  under  the  general  rule,  the 
contribution  adjustment  relates  both  to 
employer  and  employee  contributions. 

Significant  Events 

The  PBGC  is  proposing  two  changes 
to  the  list  of  "significant  events” 

(§  2610.23(d))  applicable  to  large  plans 
(/.e.,  those  with  500  or  more  participants) 
that  use  the  alternative  calculation 
method  and  to  all  plans  using  the 
general  rule.  These  changes  would  apply 
for  premium  payment  years  beginning 
on  or  after  January  1, 1989.  First,  the 
PBGC  proposes  to  delete  “an  increase  in 
the  average  age  of  plan  participants  by 
more  than  two  years”  as  a  separate 
significant  event.  The  PBGC  has 
concluded  that  this  event  is  not  a 
reliable  indicator  of  a  material  increase 
in  the  value  of  a  plan’s  vested  benefits. 
Second,  the  PBGC  proposes  to  add  to 
the  list  “any  other  event  or  trend  that 
results  in  a  material  increase  in  the 
value  of  unfunded  vested  benefits” 
(proposed  paragraph  (d)(7)).  This 
additional  significant  event  is  meant  to 
encompass  those  events  that,  while  not 
specifically  listed,  are  material  in  the 
judgment  of  the  enrolled  actuary.  The 
PBGC  has  purposely  described  this 
significant  event  in  language  very 
similar  to  that  used  in  ERISA  section 
103(d)(10)  and  intends  that  practitioners 
interpret  "materiality”  for  all  purposes 
under  this  regulation  as  they  would 
under  section  103(d)(10).  Finally,  the 
PBGC  notes  that  its  deletion  of  the 
“increase  in  average  age”  event  is  not 
meant  to  suggest  that  this  could  not 
constitute  a  significant  event  under  the 
newly  added  provison. 

The  PBGC  has  received  inquiries 
regarding  the  treatment  of  cost-of-living 
adjustments  (“COLA’s”}  as  significant 
events.  Section  2610.23(d)(7)  of  the 
interim  regulation  (proposed  to  be 
redesignated  §  2610.23(d)(6)),  which 
treats  certain  COLA  increases  as 
significant  events,  applies  to  a  COLA 
increase  going  into  effect,  not  to  the 
adoption  of  a  plan  amendment 
establishing  a  COLA.  The  latter, 
however,  may  constitute  a  significant 
event  under  §  2610.23(d)(1)  (relating  to 
certain  increases  in  a  plan’s  actuarial 
costs  attributable  to  a  plan  amendment), 
if  it  has,  either  alone  or  in  conjunction 
with  other  plan  amendments,  the 
stipulated  effect  on  a  plan's  actuarial 
costs. 

Finally,  the  PBGC  notes  that  when  an 
adjustment  for  the  occurrence  of  a 
significant  event  is  required,  this 


adjustment  should  be  made  to  the  value 
of  unfunded  vested  benefits.  Further,  the 
adjustment  should  reflect  only  the  effect 
of  the  significant  event  and  may  not  be 
used  as  a  basis  for  changing  the 
formulae  in  the  alternative  calculation 
method. 

Variable  Rate  Exemptions  and  Special 
Rules 

Section  2610.24  provides  a  number  of 
exemptions  and  special  rules  regarding 
the  computation  and  payment  of  the 
variable  rate  portion  of  the  premium. 

The  PBGC  proposes  to  make  a  number 
of  changes  in  that  section,  all  of  which 
will  be  effective  beginning  with  the  1989 
premium  payment  year. 

Under  the  interim  regulation,  there  are 
two  special  provisions  available  to 
plans  that  have  fewer  than  100 
participants  and  that  are  unable  to  use 
the  alternative  calculation  method 
because  they  do  not  report  the 
necessary  data  on  the  preceding  plan 
year’s  Schedule  B.  Under  the  first 
provision,  §  2610.24(a)(1),  the  plan  may 
submit  an  enrolled  actuary’s 
certification  that  the  plan  had  no 
unfunded  vested  benefits  as  of  the  last 
day  of  the  preceding  plan  year.  A  plan 
that  does  so  is  exempt  from  determining 
unfunded  vested  benfits  and  does  not 
owe  a  variable  rate  amount.  Under  the 
second  provision,  §  2610.24(b),  these 
plans  could  pay  a  variable  rate  premium 
of  $5  per  participant  (in  addition  to  the 
$16  flat  rate  portion),  without  calculating 
unfunded  vested  benefits. 

When  it  promulgated  the  interim 
regulation,  the  PBGC  expected  to 
eliminate  both  of  these  rules  once  all 
plans  were  able  to  use  the  alternative 
calculation  method.  As  noted  above, 
beginning  with  the  1989  premium 
payment  year,  all  plans,  regardless  of 
size,  will  be  required  to  report  on  the 
Schedule  B  the  data  needed  to  use  the 
alternative  calculation  method.  The 
PBGC,  therefore,  proposes  to  eliminate 
the  “$5  rule”  for  plan  years  beginning  on 
or  after  January  1, 1989. 

However,  the  PBGC  has  reconsidered 
the  certification  of  no  unfunded  vested 
benefits  option  and  proposes  to  retain  it 
and  to  expand  its  applicability. 

Proposed  §  2610.24(a)(1)  would  apply  to 
plan  years  beginning  on  or  after  January 
1, 1989,  and  provides  that  any  plan  with 
fewer  than  500  participants  may  submit 
an  enrolled  actuary’s  certification  of  no 
unfunded  vested  benefits.  The  PBGC  is 
proposing  this  option  because,  as  was 
discussed  in  the  preamble  to  the  interim 
regulation,  it  is  very  concerned  that  it 
not  impose  undue  administrative 
burdens  and  costs  on  plans,  particularly 
small  plans,  incident  to  paying  the 
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variable  rate  portion  of  the  premium. 
Since  only  about  15%  of  all  participants 
in  covered  single-employer  plans  are  in 
plans  with  fewer  than  500  participants, 
and  because  approximately  80%  of 
covered  single-employer  plans  do  not 
have  unfunded  vested  benefits,  the 
PBGC  is  confident  that  implementation 
of  this  option  will  not  have  a  substantial 
impact  on  its  premium  revenues.  The 
PBGC  will,  of  course,  monitor  the  use  of 
this  actuarial  certification  option 
through  appropriate  audits. 

Finally,  the  PBGC  proposes  to  add  a 
special  rule  for  determining  vested 
benefits  for  certain  large  plans  in 
premium  payment  years  beginning  on  or 
after  January  1, 1989.  Under  this  rule 
(§  2610.24(b)),  if  an  enrolled  actuary  of  a 
plan  that  has  500  or  more  participants 
determines  that  the  value  of  a  plan 
assets  equals  or  exceeds  the  value  of  all 
benefits  accrued  under  the  plan  (valued 
at  the  statutory  interest  rate),  the  value 
of  the  plan’s  vested  benefits  need  not  be 
determined  and  the  value  of  accrued 
benefits  may  be  reported  in  lieu  thereof 
in  the  Premium  Payment  Package.  This 
will  save  fully  funded  plans  the  expense 
of  determining  vested  benefits.  (While 
this  proposed  change  would  not  apply 
until  the  1989  premium  payment  year, 
the  PBGC  will  accept  1988  filings  for 
fully  funded  plans  of  any  size  in  which 
the  vested  benefits  value  is  reported 
under  the  general  rule  as  being  ‘‘no 
greater  than”  the  accrued  benefits  value 
(valued  at  the  statutory  interest  rate).) 
Cap  on  Variable  Rate  Amount 
The  $34  statutory  ceiling  on  the  per 
participant  variable  rate  amount  is 
reduced,  for  each  of  the  five  consecutive 
premium  payment  years  commencing 
with  the  first  premium  payment  year 
beginning  on  or  after  January  1. 1988.  by 
the  product  of  $3  multiplied  by  the 
number  of  plan  years  during  the  last  five 
plan  years  commencing  before  January 
1, 1988,  (the  “base  period")  with  respect 
to  which  the  contributing  sponsor  or 
contributing  sponsors  made 
contributions  to  the  plan  in  an  amount 
not  less  than  the  maximum  amount 
allowable  as  a  deduction  under  section 
404  of  the  Internal  Revenue  Code  (the 
“Code”)  (ERISA  section 
4006(a)(3)(E)(iv)(II)  and  interim 
§  2610.22(a)(2)).  The  PBGC  has  received 
a  number  of  inquiries  on  how  to 
determine  whether  a  maximum 
deductible  contribution  was  made 
during  the  base  period  and  proposes  to 
clarify  and  to  modify  the  rules  governing 
that  determination. 

Proposed  §  2610.22(a)(3)(i)  provides 
mat  this  determination  is  based  on  the 
methods  of  computing  the  maximum 
deductible  contribution  under  Code 


section  404,  including  actuarial 
assumptions  and  funding  methods,  that 
were  used  by  the  plan  and  the 
contributing  sponsor  or  sponsors  with 
respect  to  each  of  the  plan  years  in  the 
base  period.  For  this  purpose,  it  is 
irrelevant  that  a  larger  contribution 
would  have  been  permitted  if  different 
computation  methods  had  been  used.  It 
is  the  plan’s  and  the  sponsor’s  actual 
practice  during  the  base  period  that  is 
controlling.  In  the  event  of  a  PBGC 
audit,  the  plan  administrator  may  be 
required  to  provide  documentation  to 
establish  the  computation  methods  used 
during  the  base  period. 

Proposed  §  2610.22(a)(3)(ii)  provides 
relief  with  respect  to  plans  to  which 
contributing  sponsors  made 
contributions  that  were  rounded  down 
slightly  from  the  maximum  deductible 
amount.  The  PBGC  does  not  believe  that 
a  plan  should  lose  the  benefit  of  the  cap 
reduction  in  such  circumstances, 
particularly  since  the  significance  of 
paying  the  exact  maximum  amount  was 
not  apparent  when  the  contribution  was 
made.  (Note  that  relief  may  also  be 
available  when  the  plan’s  actuary 
rounds  off  de  minimis  amounts  to 
determine  the  maximum  deductible 
amount.  Whether  the  cap  reduction 
would  apply  in  these  circumstances 
would  be  determined  under  paragraph 
(a)(3)(i),  discussed  above,  based  on  a 
review  of  the  plan's  practice  with 
respect  to  the  computation  methods 
used.)  This  proposed  change  would 
apply  beginning  with  the  1989  premium 
payment  year. 

Proposed  §  2610.22(a)(3)(iii)  provides 
rules  for  determining  whether  thp 
maximum  deductible  contribution  was 
made  by  a  contributing  sponsor  that 
was  subject  to  the  limitation  in  Code 
section  404(a)(7)(A),  dealing  with 
contributions  to  both  defined  benefit 
and  defined  contribution  plans.  The  cap 
reduction  provides  relief  for  severely 
underfunded  plans  from  the  immediate 
impact  of  the  variable  rate  premium, 
when  the  plan  sponsor  attempted  to 
improve  the  plan  s  funding  level  by 
making  the  maximum  deductible 
contribution  to  the  plan  for  one  or  more 
of  the  past  five  plan  years.  The  PBGC 
believes  that  where  the  maximum 
deductible  contribution  to  the  defined 
benefit  plan  was  reduced  as  a  result  of 
the  maintenance  of.  and  contributions 
to.  a  defined  contribution  plan  (or  a 
defined  benefit  plan  not  covered  by 
Title  IV  of  ERISA),  the  contributions  to 
the  covered  defined  benefit  plan  should 
not  be  treated  as  being  in  the  maximum 
deductible  amount  for  purposes  of  the 
cap  reduction. 


Accordingly,  the  PBGC  is  proposing, 
with  respect  to  premium  payment  years 
beginning  on  or  after  January  1, 1989, 
that  if  a  contributing  sponsor  was 
subject  to  the  section  404(a)(7(A) 
limitation  during  the  base  period,  the 
determination  of  whether  the 
contributing  sponsor  made  the 
maximum  deductible  contribution  shall 
be  made  by  disregarding  amounts 
contributed  to  a  defined  contribution 
plan  or  to  a  non-covered  defined  benefit 
plan.  Further,  if  the  contributing  sponsor 
maintains  more  than  one  covered 
defined  benefit  plan,  the  determination 
is  made  by  aggregating  the  total 
contributions  to  those  plans  and 
comparing  the  total  to  the  section 
404(a)(7)(A)  limitation. 

Proposed  §  2610.22(a)(3)(vi)  addresses 
application  of  the  cap  reduction  in  those 
cases  in  which  the  contributing 
sponsor’s  taxable  year  and  the  plan  year 
do  not  coincide.  Although  the  maximum 
deductible  amount  applies  for  a 
contributing  sponsor’s  taxable  year,  it  is 
generally  determined  on  the  basis  of  a 
plan  year.  When  the  taxable  year  and 
plan  year  do  not  coincide,  Internal 
Revenue  Service  regulations  (26  CFR 
1.404(a)— 14(c)(3))  permit  the  contributing 
sponsor  to  compute  the  maximum 
deductible  amount  for  a  taxable  year  by 
using  a  weighted  average  of  the 
maximum  deductible  amounts  for  each 
of  the  plan  years  falling  within  the 
taxable  year.  Proposed 
§  2610.22(a)(3)(iv)  clarifies  that  in  these 
circumstances,  one  determines  whether 
the  maximum  deductible  contribution 
was  made  by  aggregating  all 
contributions  for  the  plan  year, 
irrespective  of  the  taxable  year  in  which 
they  were  applied,  and  comparing  that 
total  to  the  maximum  deductible  amount 
determined  on  the  basis  of  the  plan 
year.  This  is  consistent  with  the 
statutory  provisions  governing  the  cap 
reduction,  which  measure  the 
contribution  history  of  the  plan  with 
respect  to  plan  years  rather  than  taxable 
years 

Proposed  §  2610.22(a)(3)(iv)  also 
clarifies  how  the  determination  is  made 
where  the  Code  section  404(a)(7)(A) 
limitation  (discussed  above)  applies. 
That  limitation,  unlike  the  other 
limitations  in  Code  section  404,  is 
determined  on  a  taxable  year,  rather 
than  a  plan  year,  basis.  It  is  thus 
possible  for  a  contributing  sponsor  to  be 
subject  to  this  limitation  in  only  one  of 
the  two  taxable  years  in  which  a  plan 
year  falls.  Under  such  circumstances, 
the  contribution  with  respect  to  the  plan 
year  would  not  be  the  maximum 
deductible  amount  unless  it  was  the 
maximum  deductible  amount  for  that 
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plan  year  with  respect  to  each  taxable 
year. 

Finally,  the  PBGC  has  been  asked 
whether  a  plan  maintained  by  a 
nonprofit  entity  may  be  entitled  to  the 
benefit  of  the  cap  reduction.  The  PBGC 
is  considering  whether  the  cap  reduction 
should  apply  in  such  circumstances,  and 
if  so,  how  to  determine  whether  a 
contribution  in  the  base  period  equalled 
the  maximum  deductible  amount. 

Refunds  for  Certain  Short  Plan  Years 

The  statutory  and  regulatory 
framework  governing  the  PBGC 
premium  provides  for  an  annual 
premium  based  on  the  number  of  plan 
participants  as  of  the  appropriate 
"snapshot”  date,  generally  the  last  day 
of  the  preceding  plan  year.  There  is  no 
proration  of  the  premium  for  short  plan 
years,  and  there  is  no  adjustment  of  the 
premium  where  the  participant  count 
increases  or  decreases  after  the 
"snapshot”  date.  In  addition,  each  plan 
is  a  separate  entity  for  premium 
purposes  and  must  pay  premiums 
accordingly. 

These  basic  principles,  when  applied 
in  the  context  of  mergers, 
consolidations,  and  spinoffs,  can  result 
in  two  plans  paying  premiums  for  the 
same  group  of  participants  for  an 
overlapping  period  of  time.  On  the  other 
hand,  it  is  possible  that  no  plan  would 
pay  premiums  for  a  group  of  participants 
for  a  period  of  time.  Thus,  while  some 
plans  are  disadvantaged  by  the 
application  of  these  general  principles, 
others  benefit. 

Several  practitioners  have  asked  the 
PBGC  to  promulgate  rules  eliminating 
the  so-called  “duplicate  premiums”  in 
connection  with  mergers,  consolidations 
and  spinoffs.  The  PBGC  has  studied  this 
issue  and  has  decided  not  to  propose 
such  rules  at  this  time.  In  order  to 
establish  rules  that  are  equitable  and 
that  do  not  contain  loopholes  or  other 
unintended  incentives,  it  appears  that 
the  PBGC  would  have  to  develop 
lengthy  and  complicated  rules.  In  view 
of  the  many  other  major  changes  in  the 
premium  regulation  with  which 
practitioners  must  now  familiarize 
themselves,  the  PBGC  does  not  believe 
this  is  an  appropriate  time  to  add  more 
complexity  to  the  regulation.  However, 
the  PBGC  will  continue  to  consider 
whether  to  issue  a  notice  of  proposed 
rulemaking  dealing  with  this  subject 
after  practitioners  have  had  some  time 
to  adjust  to  the  new  variable  rate  rules. 

The  PBGC  is  proposing  at  this  time 
certain  exceptions  to  the  general 
principles  discussed  above.  These 
exceptions  relate  to  premium  obligations 
for  short  plan  years  resulting  from 
events  other  than  multiple  plan 


transactions.  Specifically,  the  proposed 
regulation  would  provide  for  a  prorated 
refund  of  premiums  in  three  situations: 

(1)  Where  a  plan  has  an  initial  short 
plan  year;  (2)  where  a  plan  has  a  short 
plan  year  due  to  a  plan  amendment 
changing  plan  years;  and  (3)  where  a 
plan  has  a  final  short  plan  year  due  to 
plan  termination.  (The  second  exception 
has  been  in  effect  operationally  for 
several  years.)  Under  these  proposed 
exceptions  (§§  2610.22(d)  and 
2601.33(d)),  the  PBGC  would  give 
refunds  for  the  portion  of  a  plan  year  in 
which  a  plan  is  not  in  effect  (or,  in  the 
case  of  a  change  in  plan  years,  the 
portion  of  the  plan  year  that  overlaps 
with  the  next  plan  year).  These  new 
rules  would  apply  to  both  single- 
employer  and  multiemployer  plans  for 
plan  years  beginning  on  or  after  January 
1, 1989. 

In  the  case  of  a  short  final  plan  year 
of  a  single-employer  plan  arising  from  a 
standard  termination  (or  a  distress 
termination  of  a  plan  that  is  sufficient 
for  guaranteed  benefits),  the  proposed 
rule  extends  the  length  of  the  short  plan 
year  for  purposes  of  computing  the 
amount  of  the  refund  if  the  plan 
administrator  does  not  submit  the  post¬ 
distribution  certification  in  a  timely 
manner.  The  PBGC  has  had  significant 
compliance  problems  in  getting  plan 
administrators  to  file  post-distribution 
certifications.  It  is  hoped  that  tying  the 
amount  of  the  refund  to  the  filing  of  the 
certification  will  ameliorate  this 
situation.  The  PBGC  is  not  proposing  an 
analogous  rule  for  multiemployer  plans, 
because  the  PBGC  has  not  experienced 
significant  compliance  problems  in 
getting  multiemployer  plan  trustees  to 
notify  the  PBGC  of  the  plan’s  final 
distribution  of  assets. 

Recordkeeping  Requirements  and 
Audits 

Section  2610.11(a)  of  the  interim 
regulation  requires  plan  administrators 
to  retain  records  supporting  the  premium 
calculations  for  a  period  of  six  years 
after  the  premium  due  date.  The  PBGC 
proposes  to  delete  the  requirement  that 
these  records  be  retained  "at  the  plan’s 
principal  place  of  business.”  Certain 
kinds  of  data  may  be  more  efficiently 
retained  in  the  offices  of  plan 
consultants,  actuaries,  insurance 
companies,  and  other  plan  professionals 
that  assist  plan  administrators  in 
performing  their  functions.  The  PBGC 
emphasizes,  however,  that  it  is  the 
responsibility  of  the  plan  administrator 
to  ensure  that  all  required  records  are 
retained. 

The  PBGC  also  proposes  to  clarify  the 
recordkeeping  requirement  by  including 
some  examples  of  the  kinds  of  records 


covered  by  the  requirement  and  by 
specifying  that  all  records  subject  to  the 
recordkeeping  requirement  must  be 
made  available  to  the  PBGC  upon 
request  for  inspection  and  photocopying. 

The  PBGC  has  been  asked  whether  it 
will  apply  the  civil  penalty  under  ERISA 
section  4071  to  late  or  incomplete 
premium  filings.  This  section  permits  the 
PBGC  to  impose  a  penalty  of  up  to 
$1,000  per  day  against  "any  person  who 
fails  to  provide  any  notice  or  other 
material  information  required"  under 
subtitles  A  through  D  of  Title  IV  or  the 
PGBC’s  implementing  regulations.  The 
PBGC  has  no  present  plans  to  do  so, 
because  ERISA  section  4007(b)  provides 
specific  penalties  relating  to  premium 
payments. 

The  amount  of  the  penalty  under 
section  4007(b)  is  tied  to  the  amount  of 
the  premium  underpayment.  This 
presumes  that  the  PBGC  is  able  to 
determine  a  plan's  premium  obligation. 
However,  since  the  data  necessary  for 
this  determination  are  in  the  possession, 
or  under  the  control,  of  the  plan 
administrator,  the  PBGC  reminds  plan 
administrators  that  it  is  their 
responsibility,  in  the  event  of  a  PBGC 
audit,  to  establish  both  the  number  of 
participants  for  whom  premiums  must 
be  paid  and  the  amount  of  the  premium 
that  must  be  paid.  If  the  plan 
administrator  is  unable  to  do  so,  the 
PBGC  may  impose  an  additional 
premium,  along  with  penalties  and 
interest  (§  2610.11(b)). 

Section  2610.11(b)  of  the  interim 
regulation  provides  one  example  of  this 
rule,  relating  specifically  to  the 
verification  of  the  amount  of  a  plan's 
unfunded  vested  benefits.  The  PBGC  is 
now  adding  a  second  example  to 
§  2610.11(b)  to  address  a  problem  that 
has  recently  arisen  in  PBGC  premium 
audits;  i.e.,  the  lack  of  adequate  plan 
records  to  verify  the  number  of  plan 
participants.  If  a  plan  administrator  is 
unable  to  establish  with  plan  records 
that  the  participant  count  on  which  the 
premium  payment  was  based  is  correct, 
the  PBGC  may  rely  on  data  it  obtains 
from  other  sources,  such  as  the 
Department  of  Labor  or  the  Internal 
Revenue  Service,  to  presumptively 
establish  the  participant  count  for 
premium  computation  purposes.  Thus, 
for  example,  if  a  plan  administrator  is 
unable  to  verify  the  number  of  its 
current  employees  who  are  participating 
in  a  plan,  the  PBGC  may  presume  that 
all  current  employees  (as  reported  to 
other  sources)  are  plan  participants. 
(The  plan  administrator  may,  of  course, 
rebut  this  presumption  with  credible 
evidence.) 
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Miscellaneous  Issues 

There  seems  to  be  some  confusion 
regarding  how  participants  are  to  be 
counted  for  premium  purposes  in  "floor 
offset"  arrangements.  Such  plans 
generally  provide  for  a  minimum  defined 
benefit  that  is  subject  to  partial  or 
complete  offset  based  on  the  individual 
account  balance  of  the  participant.  A 
number  of  practitioners  have  suggested 
that,  when  a  person's  benefit  is  payable 
from  his  or  her  individual  account,  that 
person  has  no  accrued  benefit  under  the 
defined  benefit  portion  of  the  plan  and 
is.  therefore,  not  a  “participant”  for 
premium  payment  purposes. 

The  PBGC  disagrees.  In  a  floor  offset 
arrangement,  participants  do  accrue 
benefits  under,  and  are  entitled  to 
receive  benefits  from,  the  defined 
benefit  portion  of  the  plan.  This  is  true 
regardless  of  a  participant’s  individual 
account  balance  at  a  particular  time. 
Thus,  an  active  participant  is  “earning 
or  retaining  credited  service”  (within  the 
meaning  of  the  §  2610.2  definition  of 
participant)  under  the  defined  benefit 
portion  of  the  plan,  even  if,  as  of  the 
premium  computation  date,  his  or  her 
entire  benefit  would  be  payable  from  the 
individual  account  portion.  Similarly,  in 
the  case  of  an  inactive  participant  or  a 
deceased  participant’s  beneficiary,  the 
fact  that  the  entire  benefit  may  be 
provided  (or  is  currently  being  provided) 
by  the  individual  account  portion  of  the 
plan  does  not  defeat  the  persons’s 
entitlement  to  receive  (or  to  begin 
receiving)  at  least  the  amount  of  his  or 
her  accrued  benefit  under  the  defined 
benefit  portion  of  the  plan. 

The  PBGC  has  received  some 
inquiries  on  behalf  of  new  plans  that 
grant  past  service  credit,  expressing 
concern  that  such  a  plan  will  be  faced 
with  an  inordinately  high  variable  rate 
premium  because  that  past  service 
credit  is  not  yet  funded.  In  general,  it  is 
true  that  such  plans  will  have  higher 
premiums,  but  it  is  also  true  that  such 
plans  pose  a  greater  risk  to  the 
insurance  program.  However,  just  as  the 
PBGC’s  exposure  is  increased  gradually 
as  a  result  of  the  five-year  phase-in  of 
the  PBGC’s  guarantee,  the  past  service 
liability  is  added  gradually  to  a  plan’s 
current  liability  (the  starting  point  for 
the  determination  of  unfunded  vested 
benefits  for  premium  purposes)  as  a 
result  of  a  similar  phase-in  rule.  (The 
PBGC  notes  that,  under  certain 
circumstances,  existing  plans  may  also 
be  entitled  to  this  phase-in  of  pre- 
participation  service  with  respect  to 
new  participants.) 

In  computing  current  liability,  with 
some  exceptions,  service  with  an 
employer  before  an  employee  is  a  plan 


participant  is  disregarded  during  the 
first  year  of  participation  in  computing 
current  liability,  and  such  service  is 
phased  in  to  the  computation  at  the  rate 
of  20  percent  per  year  of  participation. 
ERISA  section  302(d)(7)(D).  Thus,  in  a 
new  plan’s  first  plan  year,  for  which  the 
premium  calculation  date  is  the  first  day 
of  the  year,  no  past  service  is  counted. 

In  computing  the  premium  for  the 
second  plan  year,  for  which  the 
premium  calculation  date  is  the  last  day 
of  the  first  plan  year,  20  percent  of  the 
past  service  is  included  in  the  current 
liability  determination  under  section 
302(d)(7),  and  so  on  until  the  pre- 
participation  service  is  fully  phased  in 
for  purposes  of  computing  the  premium 
for  the  plan’s  sixth  plan  year. 

In  this  connection,  the  PBGC 
recognizes  that  plans  that  could  benefit 
from  the  phase-in  of  pre-participation 
service  may  be  unable  to  obtain  this 
benefit  if  they  use  the  alternative 
calculation  method  for  the  1989  premium 
payment  year.  It  is  currently  expected 
that  the  Form  5500,  Schedule  B,  will  not 
be  revised  to  reflect  current  liability 
until  the  1989  Schedule  B.  The  1988 
Schedule  B,  which  is  used  under  the 
alternative  calculation  method  to 
calculate  the  1989  premium  payment, 
thus  would  not  reflect  the  pre¬ 
participation  service  phase-in. 

The  PBGC  decided  not  to  provide  a 
special  rule  addressing  this  problem  for 
the  1989  premium  payment  year, 
because  doing  so  would  add  significant 
complexities  to  the  alternative 
calculation  method  and  the  problem  is 
only  a  temporary  one.  Plans  that  may 
benefit  from  the  phase-in  of  pre- 
participation  service  may  find  it 
advantageous  to  use  the  general  rule  for 
the  1989  premium  payment  year. 

The  PBGC  has  been  asked  whether  a 
plan  that  is  subject  to  §  2610.10(a)  is 
barred  as  a  result  thereof  from  using  the 
alternative  calculation  method.  That 
provision  moves  the  premium 
calculation  day  to  the  first  day  of  the 
premium  payment  year  for  certain  plans 
that  engage  in  mergers  and  spinoffs 
effective  on  that  day.  That  rule  does  not, 
in  and  of  itself,  disqualify  a  plan  from 
using  the  alternative  calculation  method. 
However,  for  plans  with  500  or  more 
participants,  the  occurrence  of  a  merger 
or  spinoff  covered  under  §  2610.10(a) 
will  constitute  a  significant  event 
(§  2610.23(d)(3))  for  which  the  enrolled 
actuary  will  have  to  make  appropriate 
adjustments  under  the  alternative 
calculation  method. 

Finally,  the  PBGC  solicits  public 
comment  on  the  frequency  with  which  it 
should  update  the  interest  rates  in 
Appendix  B  (“Interest  Rates  for  Valuing 


Vested  Benefits")  and  Appendix  C 
("Composite  Rates  for  Use  in  Interest 
Rate  Adjustment  Formula").  The  interest 
rates  in  Appendix  A  ("Late  Payment 
Interest  Charges”)  generally  change,  and 
are  generally  updated  by  the  PBGC,  on  a 
quarterly  basis.  The  PBGC  proposes  to 
update  the  rates  in  Appendices  A,  B  and 
C  on  a  quarterly  basis,  so  that 
practitioners  will  be  able  to  obtain  all 
rate  changes  under  the  premium 
regulation  at  the  same  time.  While  the 
rates  in  Appendices  B  and  C  do  change 
on  a  monthly  basis,  the  PBGC  does  not 
believe  that  monthly  updating  is  needed, 
because  these  rates,  unlike  the 
Appendix  A  rates,  are  not  of  immediate 
relevance  to  the  practitioner. 

E.0. 12291  and  the  Regulatory  Flexibility 
Act 

The  PBGC  has  determined  that  this 
rule  is  a  "major  rule”  within  the 
meaning  of  Executive  Order  12291, 
February  17, 1981  (46  FR  13193)  because 
the  single-employer  plan  premium 
increase  implemented  in  this  regulation 
will  have  an  annual  effect  on  the 
economy  of  more  than  $100  million.  In 
accordance  with  E.0. 12291,  the  PBGC 
has  prepared  a  Regulatory  Impact 
Analysis.  Interested  persons  may  obtain 
copies  of  the  Regulatory  Impact 
Analysis  from  the  PBGC’s 
Communications  and  Public  Affairs 
Department  (Code  38000),  2020  K  Street 
NW„  Washington,  DC  20006. 

Under  section  605(b)  of  the  Regulatory 
Flexibility  Act,  the  PBGC  certifies  that 
these  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  purpose 
and  effect  of  this  regulation  is  to  provide 
rules  for  calculating  the  premium  owed 
under  ERISA  section  4006.  The  costs 
attendant  thereto  for  small  pension 
plans  (those  with  fewer  than  100 
participants)  will  not  be  significant, 
since  virtually  all  such  plans  will  either 
use  the  simplified  calculation  method  or 
will  be  exempt  from  performing  the 
calculation. 

Public  Comment 

The  PBGC  urges  interested  parties  to 
submit  comments  and  suggestions  on 
this  proposed  regulation.  Comments 
should  be  addressed  to  the  Office  of  the 
General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street  NW.,  Washington,  DC  20006. 
Written  comments  will  be  available  for 
public  inspection  at  the  PBGC’s 
Communications  and  Public  Affairs 
Department,  Suite  7100,  at  the  above 
address  between  9:00  a.m.  and  4:00  p.m. 
Each  comment  should  include  the  name 
and  address  of  the  person  submitting  the 
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comment,  identify  the  proposed 
regulation,  and  give  reasons  for  any 
recommended  change.  This  proposal 
may  be  changed  based  on  the  comments 
received. 

List  of  Subjects  in  29  CFR  Part  2610 

Employee  Benefit  Plans,  Penalties, 
Pension  Insurance,  Pensions,  and 
Reporting  and  Recordkeeping 
Requirements. 

In  consideration  of  the  foregoing,  the 
PBGC  proposes  to  revise  Part  2610  of 
Chapter  XXVI  of  Title  29,  Code  of 
Federal  Regulations,  as  follows: 

PART  2610— PAYMENT  OF  PREMIUMS 

Subpart  A— General  Provisions 

Sec. 

2610.1  Purpose  and  scope. 

2610.2  Definitions. 

2610.3  Forms. 

2610.4  Mailing  address. 

2610.5  Date  of  filing. 

2610.6  Computation  of  time. 

2610.7  Late  payment  interest  charges. 

2610.8  Late  payment  penalty  charges. 

2610.9  Coverage  for  guaranteed  basic 
benefits. 

2610.10  Special  rule  for  certain  mergers  and 
spinoffs. 

2610.11  Recordkeeping  requirements;  PBGC 
audits. 

Subpart  B— Single-Employer  Premiums  for 
Post-1987  Plan  Years 

2610.21  Purpose  and  scope. 

2610.22  Premium  rates. 

2610.23  Determination  of  unfunded  vested 
benefits. 

2610.24  Variable  rate  exemptions  and 
special  rules. 

2610.25  Filing  requirement. 

2610.26  Liability  for  premiums. 

Subpart  C— Single-Employer  Premiums  for 
Pre-1988  Plan  Years;  Multiemployer 
Premiums 

2610.31  Purpose  and  scope. 

2610.32  Single-employer  premium  rates. 

2610.33  Multiemployer  premium  rates. 

2610.34  Filing  requirement. 

Appendix  A — Late  Payment  Interest  Charges 
Appendix  B — Interest  Rates  for  Valuing 
Vested  Benefits 

Authority:  29  U.S.C.  1302(b)(3),  1306, 1307, 
as  amended  by  sec.  9331,  Pub.  L.  100-203, 101 
Stat.  1330. 

Subpart  A— General  Provisions 

§  26 1 0. 1  Purpose  and  scope. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  provide  rules  for  computing  and 
procedures  for  paying  the  premiums 
imposed  by  sections  4006  and  4007  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended. 
Subpart  A  contains  the  rules  that  apply 
both  to  single-employer  and 
multiemployer  plans  with  respect  to  all 
plan  years.  These  general  rules  cover 


such  matters  as  the  definitions  of  terms 
under  this  part,  procedural 
requirements,  and  late  payment  interest 
and  penalty  charges.  Subpart  B  contains 
the  premium  rates  and  due  dates  and 
computational  rules  for  single-employer 
plans  under  the  new  variable  rate 
premium  structure  enacted  as  part  of  the 
Pension  Protection  Act.  These  new  rules 
apply  to  single-employer  plans  for  plan 
years  beginning  on  or  after  January  1, 
1988.  Subpart  C  contains  the  premium 
rates  and  due  dates  for  single-employer 
plans  with  respect  to  all  prior  plan  years 
and  for  multiemployer  plans  with 
respect  to  all  plan  years. 

(b)  Scope.  This  part  applies  to  all 
plans  that  are  covered  by  Title  IV  of  the 
Act  pursuant  to  section  4021  of  the  Act. 

§2610.2  Definitions. 

For  purposes  of  this  part: 

“Act”  means  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended. 

"Code”  means  the  Internal  Revenue 
Code  of  1986,  as  amended. 

“Multiemployer  Plan"  means  a  plan 
defined  in  section  4001(a)(3)  of  the  Act. 

“New  Plan”  means  a  plan  that 
became  effective  within  the  premium 
payment  year  and  includes  a  plan 
resulting  from  a  consolidation  or  spinoff. 
A  plan  that  meets  this  definition  is 
considered  to  be  a  new  plan  for 
purposes  of  this  part  even  if  the  plan 
constitutes  a  successor  plan  within  the 
meaning  of  section  4021(a)  of  the  Act. 

“Newly  Covered  Plan”  means  a  plan 
that  is  not  a  new  plan  and  that  was  not 
covered  by  Title  IV  of  the  Act  pursuant 
to  section  4021  of  the  Act  immediately 
prior  to  the  premium  payment  year. 

“Participant”  means  any  individual 
who  is  included  in  one  of  the  categories 
below: 

(a)  Active.  (1)  Any  individual  who  is 
currently  in  employment  covered  by  the 
plan  and  who  is  earning  or  retaining 
credited  service  under  the  plan.  This 
category  includes  any  individual  who  is 
considered  covered  under  the  plan  for 
purposes  of  meeting  the  minimum 
coverage  requirements,  but  because  of 
offset  or  other  provisions  (including 
integration  with  Social  Security 
benefits),  the  individual  does  not  have 
any  accrued  benefits. 

(2)  Any  non-vested  individual  who  is 
not  currently  in  employment  covered  by 
the  plan  but  who  is  earning  or  retaining 
credited  service  under  the  plan.  This 
category  does  not  include  a  non-vested 
former  employee  who  has  incurred  a 
break  in  service  the  greater  of  one  year 
or  the  break  in  service  period  specified 
in  the  plan. 


(b)  Inactive — (1)  Inactive  receiving 
benefits.  Any  individual  who  is  retired 
or  separated  from  employment  covered 
by  the  plan  and  who  is  receiving 
benefits  under  the  plan.  This  category 
does  not  include  an  individual  to  whom 
an  insurance  company  has  made  an 
irrevocable  commitment  to  pay  all  the 
benefits  to  which  the  individual  is 
entitled  under  the  plan. 

(2)  Inactive  entitled  to  future  benefits. 
Any  individual  who  is  retired  or 
separated  from  employment  covered  by 
the  plan  and  who  is  entitled  to  begin 
receiving  benefits  under  the  plan  in  the 
future.  This  category  does  not  include  an 
individual  to  whom  an  insurance 
company  has  made  an  irrevocable 
commitment  to  pay  all  the  benefits  to 
which  the  individual  is  entitled  under 
the  plan. 

(c)  Deceased.  Any  deceased 
individual  who  has  one  or  more 
beneficiaries  who  are  receiving  or 
entitled  to  receive  benefits  under  the 
plan.  This  category  does  not  include  an 
individual  if  an  insurance  company  has 
made  an  irrevocable  commitment  to  pay 
all  the  benefits  to  which  the 
beneficiaries  of  that  individual  are 
entitled  under  the  plan.  Provided  that, 
for  plan  years  beginning  before 
September  2, 1975,  a  retiree  or  former 
employee  for  whom  a  fully  paid-up 
immediate  or  deferred  annuity  has  been 
purchased  shall  be  treated  as  a 
"participant”  if  such  individual  retains  a 
legal  claim  against  the  plan  for  benefits 
or  if  the  plan  retains  a  participating 
interest  in  the  annuity  policy. 

"PBGC”  means  the  Pension  Benefit 
Guaranty  Corporation. 

"Plan  Year”  means  the  calendar, 
policy  or  fiscal  year  on  which  the 
records  of  the  plan  are  kept. 

“Premium  Payment  Year”  means  the 
plan  year  for  which  the  premium  is 
being  paid. 

“Short  Plan  Year”  means  a  plan  year 
that  is  less  than  twelve  full  months. 

§2610.3  Forms. 

The  estimation,  declaration, 
reconciliation  and  payment  of  premiums 
shall  be  made  using  the  forms 
prescribed  by  and  in  accordance  with  . 
the  instructions  in  the  PBGC  Annual 
Premium  Payment  Package. 

§  26 1 0.4  Mailing  address. 

Plan  administrators  shall  mail  all 
forms  required  to  be  filed  under  this  part 
and  all  payments  for  premiums,  interest 
and  penalties  required  to  be  made  under 
this  part  to:  Pension  Benefit  Guaranty 
Corporation,  P.O.  Box  105655,  Atlanta, 
GA  30348-5655. 
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§2610.5  Date  of  filing. 

(a)  Any  form  required  to  be  filed 
under  the  provisions  of  this  part  and  any 
payment  required  to  be  made  under  the 
provisions  of  this  part  shall  be  deemed 
to  have  been  filed  or  made  on  the  date 
on  which  it  is  mailed. 

(b)  A  form  or  payment  shall  be 
presumed  to  have  been  mailed  on  the 
date  on  which  it  is  postmarked  by  the 
United  States  Postal  Service,  or  three 
days  prior  to  the  date  on  which  it  is 
received  by  the  PBGC  if  it  does  not 
contain  a  legible  United  States  Postal 
Service  postmark. 

§  2610.6  Computation  of  time. 

In  computing  any  period  of  time 
prescribed  by  this  part,  the  day  of  the 
act,  event,  or  default  from  which  the 
designated  period  of  time  begins  to  run 
is  not  counted.  The  last  day  of  the 
period  so  computed  shall  be  included, 
unless  it  is  a  Saturday,  Sunday,  or 
federal  holiday,  in  which  event  the 
period  runs  until  the  end  of  the  next  day 
that  is  not  a  Saturday,  Sunday,  or 
federal  holiday.  For  purposes  of 
computing  late  payment  interest  charges 
under  §  2610.7  and  late  payment  penalty 
charges  under  §  2610.8,  a  Saturday, 
Sunday  or  federal  holiday  referred  to  in 
the  previous  sentence  shall  be  included. 

§  2610.7  Late  payment  interest  charges. 

(a)  If  any  premium  payment  due  under 
this  part  is  not  paid  by  the  due  date 
prescribed  for  such  payment  by 

§  2610.25  or  §  2610.34,  as  applicable,  an 
interest  charge  will  accrue  on  the  unpaid 
amount  at  the  rate  imposed  under 
section  6601(a)  of  the  Code  for  the 
period  from  the  date  payment  is  due  to 
the  date  payment  is  made.  Late  payment 
interest  charges  accrue  as  simple 
interest  before  January  1, 1983,  and 
thereafter  are  compounded  daily.  (The 
interest  rates  for  specified  time  periods 
are  set  forth  in  Appendix  A  to  this  part.) 

(b)  When  PBGC  issues  a  bill  for 
premium  payments  necessary  to 
reconcile  the  premiums  paid  with  the 
actual  premium  due,  interest  will  be 
accrued  on  the  unpaid  premium  until  the 
date  of  the  bill  if  paid  no  later  than  30 
days  after  the  date  of  such  bill.  If  the  bill 
is  not  paid  within  the  30-day  period 
following  the  date  of  such  bill,  interest 
will  continue  to  accrue  throughout  such 
30-day  period  and  thereafter,  until  the 
date  paid. 

(c)  PBGC  bills  for  interest  assessed 
under  this  section  will  be  deemed  paid 
when  due  if  paid  no  later  than  30  days 
after  the  date  of  such  bills.  Otherwise, 
interest  will  accrue  in  accordance  with 
paragraph  (a)  of  this  section  on  the 
amount  of  the  bill  from  the  date  of  the 
bill  until  the  date  of  payment. 


§  2610.8  Late  payment  penalty  charges. 

(a)  Penalty  charge.  If  any  premium 
payment  due  under  this  part  is  not  paid 
by  the  due  date  prescribed  for  such 
payment  by  §§  2610.25  or  2610.34,  as 
applicable,  the  PBGC  will,  unless  a 
waiver  is  granted  pursuant  to  paragraph 
(b)  of  this  section,  assess  a  late  payment 
charge  on  the  unpaid  premium  at  the 
rate  provided  in  paragraphs  (a)(1),  (a)(2), 
or  (a)(3)  of  this  section,  as  applicable. 

(1)  If  the  due  date  for  the  premium  is 
prior  to  October  2, 1975,  the  late 
payment  charge  shall  be  at  the  rate 
specified  in  the  following  table: 


Days  late  from  due  date 

Late 

payment 

charge 

(percent) 

1  to  60 . 

0 

61  to  90 . 

25 

91  to  120 . 

50 

121  to  180 . 

75 

100 

(2)  If  the  due  date  for  the  premium  is 
on  or  after  October  2, 1975,  and  before 
July  31, 1984,  the  late  payment  charge 
shall  be  at  the  rate  specified  in  the 
following  table: 


Days  late  from  due  date 

Late 

payment 

charge 

(percent) 

1  to  30 . 

5 

31  to  60 . 

10 

61  to  90 . 

20 

91  to  120 . 

40 

121  to  150 . 

60 

151  to  180 . 

80 

More  than  180 . 

100 

(3)  If  the  due  date  for  the  premium  is 
on  or  after  July  31, 1984,  the  late 
payment  charge  (not  to  exceed  100%  of 
the  unpaid  premium)  shall  be  equal  to 
the  greater  of— 

(i)  5%  per  month  (or  fraction  thereof) 
of  the  unpaid  premiums:  or 

(ii)  $25. 

(b)  Waiver  of  penalty  charge.  The  late 
payment  penalty  charge  will  be  waived, 
in  whole  or  in  part — 

(1)  With  respect  to  any  premium 
payment  made  within  60  days  after  the 
due  date  prescribed  for  such  payment  in 
§  2610.25  or  §  2610.34,  as  applicable,  if, 
before  such  due  date,  the  PBGC  grants  a 
waiver  upon  a  showing  of  substantial 
hardship  arising  from  the  timely 
payment  of  the  premium  had  a  showing 
that  the  premium  will  be  paid  within 
such  60-day  period; 

(2)  If  the  PBGC  grants  a  waiver  based 
on  any  other  demonstration  of  good 
cause; 


(3)  If  the  PBGC,  on  its  own  motion, 
wavies  the  application  of  paragraph  (a) 
of  this  section: 

(4)  With  respect  to  any  premium 
payment  (excluding  any  variable  rate 
portion  of  the  premium  under 

§  2610.22(a)(2)),  if  a  plan  that  is  required 
to  make  a  reconciliation  Filing  described 
in  §  2610.25(b)(2)(iii)  or  §  2610.34(b)— 

(i)  Paid  at  least  90  percent  of  the  flat 
rate  portion  of  the  premium  due  for  the 
premium  payment  year  by  the  due  date 
specified  in  §  2610.25(b)(2)(i)  or 

§  2610.34(b);  or 

(ii)  Paid  by  the  due  date  specified  in 
§  2610.25(b)(2)(i)  or  §  2610.34(b)  an 
amount  equal  to  the  premium  that  would 
be  due  for  the  premium  payment  year, 
computed  using  the  flat  per  capita 
premium  rate  for  the  premium  payment 
year  and  the  participant  count  upon 
which  the  prior  year’s  premium  was 
based;  and 

(iii)  Pays  100  percent  of  the  premium 
due  for  the  premium  payment  year 
under  §  2610.22  (excluding  any  variable 
rate  portion  of  the  premium  under 

§  2610.22(a)(2)),  §  2610.32,  or  §  2610.33, 
as  applicable  on  or  before  the  due  date 
for  the  reconciliation  filing  under 
§  2610.25(b)(2)(iii)  or  §  2610.34(b),  as 
applicable;  or 

(5)  With  respect  to  any  PBGC  bills  for 
the  premium  payment  necessary  to 
reconcile  the  premium  paid  with  the 
actual  premium  due,  if  such  bills  are 
paid  to  later  than  30  days  after  the  date 
of  such  bills. 

§  2610.9  Coverage  for  guaranteed  basic 
benefits. 

(a)  The  failure  by  a  plan  administrator 
to  pay  the  premiums  due  under  this  part 
will  not  result  in  that  plan's  loss  of 
coverage  for  basic  benefits  guaranteed 
under  sections  4022(a)  or  4022A(a)  of  the 
Act. 

(b)  The  payment  of  the  premiums 
imposed  by  this  part  will  not  result  in 
coverage  for  basic  benefits  guaranteed 
under  sections  4022(a)  or  4022A(a)  of  the 
Act  for  plans  not  covered  under  Title  IV 
of  the  Act  pursuant  to  section  4021  of 
the  Act. 

§  2610.10  Special  rule  for  certain  mergers 
and  spinoffs. 

(a)  With  respect  to  a  plan  described  in 
paragraph  (b)  of  this  section  that  is 
paying  its  premium  for  a  premium 
payment  year  beginning  on  or  after 
January  1, 1988,  all  references  in 
§§  2610.22,  2610.23,  2610.24  and  2610.33, 
as  applicable,  to  the  last  day  of  the  plan 
year  preceding  the  premium  payment 
year  shall  be  deemed  to  refer  to  the  first 
day  of  the  premium  payment  year. 
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(b)  A  plan  is  described  in  this 
paragraph  if — 

(1)  The  plan  engages  in  a  merger  or 
spinoff  that  is  not  de  minimis  pursuant 
to  the  regulations  under  section  414(1)  of 
the  Code  (in  the  case  of  a  single- 
employer  plans)  or  pursuant  to  Part  2672 
of  this  chapter  (in  the  case  of 
multiemployer  plans),  as  applicable; 

(2)  The  merger  or  spinoff  is  effective 
on  the  first  day  of  the  plan’s  premium 
payment  year;  and 

(3)  The  plan  is  the  transferee  plan  in 
the  case  of  a  merger  or  the  transferor 
plan  in  the  case  of  a  spinoff. 

§  26 1 0. 1 1  Recordkeeping  requirements; 
PBGC  audits. 

(a)  Retention  of  records  to  support 
premium  payments.  With  respect  to  plan 
years  beginning  on  or  after  January  1, 
1988,  all  plan  records,  including 
calculations  and  other  data  prepared  by 
an  enrolled  actuary  or,  for  a  plan 
described  in  section  412(i)  of  the  Code, 
by  the  insurance  company  from  which 
the  insurance  contracts  are  purchased, 
that  are  necessary  to  support  or  to 
validate  premium  payments  under  this 
part  shall  be  retained  by  the  plan 
administrator  for  a  period  of  six  years 
after  the  premium  due  date.  Records 
that  must  be  retained  pursuant  to  this 
paragraph  include,  but  are  not  limited 
to,  records  that  establish  the  number  of 
plan  participants,  that  reconcile  the 
calculation  of  the  plan’s  unfunded 
vested  benefits  with  the  actuarial 
valuation  upon  which  the  calculation 
was  based,  and,  for  plans  that  assert 
entitlement  to  the  reduction  in  the  cap 
on  the  variable  rate  portion  of  the 
premium,  that  demonstrate  the  methods 
and  assumptions  used  by  the  plan 
during  the  base  period  with  respect  to 
calculating  its  maximum  deductible 
contribution  pursuant  to  section  404  of 
the  Code.  Records  retained  pursuant  to 
this  paragraph  shall  be  made  available 
to  the  PBGC  upon  request  for  inspection 
and  photocopying. 

(b)  PBGC  audit.  Premium  payments 
under  this  part  are  subject  to  audit  by 
the  PBGC.  If,  upon  audit,  the  PBGC 
determines  that  a  premium  due  under 
this  part  was  underpaid,  the  late 
payment  interest  charges  under  §  2610.7 
and  the  late  payment  penalty  charges 
under  §  2610.8  shall  apply  to  the  unpaid 
balance  from  the  premium  due  date  to 
the  date  of  payment.  In  determining  the 
premium  due — 

(1)  If,  in  the  judgment  of  the  PBGC,  the 
plan’s  records  fail  to  establish  the 
number  of  plan  participants  with  respect 
to  whom  premiums  were  required  for 
any  premium  payment  year,  the  PBGC 
may  rely  on  data  it  obtains  from  other 
sources  (including  the  Internal  Revenue 


Service  and  the  Department  of  Labor) 
for  presumptively  establishing  the 
number  of  plan  participants  for  premium 
computation  purposes;  and 

(2)  If,  in  the  judgment  of  the  PBGC,  the 
plan’s  records  fail  to  establish  that  the 
plan’s  unfunded  vested  benefits  were  of 
the  amount  reported  by  the  plan  for  the 
premium  payment  year,  the  variable  rate 
portion  of  the  premium  owed  by  the  plan 
with  respect  to  that  premium  payment 
may  be  deemed  to  be  the  maximum  $34 
per  participant  charge,  pursuant  to 
§  2610.22(a)(3). 

Subpart  B— Single-Employer  Premiums 
for  Post-1987  Plan  Years 

§  2610.21  Purpose  and  scope. 

This  subpart  provides  rules  for 
computing  and  procedures  for  paying 
premiums  for  single-employer  plans  with 
respect  to  plan  years  beginning  on  or 
after  January  1, 1988. 

§  2610.22  Premium  rate. 

(a)  General  rule.  For  plan  years 
beginning  on  or  after  January  1, 1988,  the 
premium  paid  by  a  single-employer  plan 
for  basic  benefits  guaranteed  under 
section  4022(a)  of  the  Act  shall  equal  the 
sum  of  the  amounts  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  section  (subject  to  the 
limitation  in  paragraph  (a)(3)  of  this 
section),  multiplied  by  the  number  of 
participants  in  the  plan  on  the  last  day 
of  the  plan  year  preceding  the  premium 
payment  year. 

(1)  Flat  rate  amount.  The  amount 
under  this  paragraph  is  $16. 

(2)  Variable  rate  amount.  Except  for 
plans  covered  by  an  exemption  or 
special  rule  pursuant  to  §  2610.24,  the 
amount  under  this  paragraph  is  $6  for 
each  $1,000  (or  fraction  thereof)  of  a 
plan's  unfunded  vested  benefits,  as 
determined  under  §  2610.23,  with  that 
product  divided  by  the  number  of 
participants  in  the  plan  on  the  last  day 
of  the  plan  year  preceding  the  premium 
payment  year.  The  resulting  amount 
shall  be  rounded  to  the  nearest  cent, 
with  a  fraction  of  one-half  cent  or  more 
rounded  up  and  a  fraction  of  less  than 
one-half  cent  rounded  down. 

(3)  Cap  on  variable  rate  amount. 
Except  as  modified  by  the  next 
sentence,  in  no  event  shall  the  variable 
rate  amount  determined  under 
paragraph  (a)(2)  of  this  section  exceed 
$34  per  participant.  For  each  of  the  five 
consecutive  premium  payment  years 
commencing  with  the  first  premium 
payment  year  beginning  on  or  after 
January  1, 1988,  the  $34  maximum  shall 
be  reduced  by  the  product  of  $3 
multiplied  by  the  number  of  plan  years 
during  the  last  five  plan  years 
commencing  before  January  1, 1988,  with 


respect  to  which  the  contributing 
sponsor  or  contributing  sponsors  made 
contributions  to  the  plan  in  an  amount 
not  less  than  the  maximum  amount 
allowable  as  a  deduction  under  section 
404  of  the  Code,  as  determined  in 
accordance  with  paragraphs  (a)(3)(i) 
through  (a)(3)(iv)  of  this  section. 

(i)  Determination  of  maximum 
deductible  contribution.  The 
determination  of  whether  contributions 
were  in  an  amount  not  less  than  the 
maximum  amount  allowable  as  a 
deduction  under  section  404  of  the  Code 
shall  be  based  on  the  methods  of 
computing  the  maximum  deductible 
contribution  under  section  404,  including 
actuarial  assumptions  and  funding 
methods,  used  by  the  plan  and  the 
contributing  sponsor  or  contributing 
sponsors  (provided  such  assumptions 
and  methods  met  the  requirements  for 
reasonableness  under  section  412  of  the 
Code)  with  respect  to  each  of  the  last 
five  plan  years  commencing  before 
January  1, 1988. 

(ii)  Special  rule  for  rounding  of  de 
minimis  amounts.  Any  contribution  that 
is  rounded  down  to  no  less  than  the  next 
lower  multiple  of  one  hundred  dollars 
(in  the  case  of  maximum  deductible 
amounts  up  to  one  hundred  thousand 
dollars)  or  to  no  less  than  the  next  lower 
multiple  of  one  thousand  dollars  (in  the 
case  of  maximum  deductible  amounts 
above  one  hundred  thousand  dollars) 
shall  be  deemed  for  purposes  of  this 
paragraph  to  be  in  an  amount  not  less 
than  the  maximum  deductible  amount. 

(iii)  Determination  of  maximum 
deductible  contribution  for  sponsors 
maintaining  defined  benefit  and  defined 
contribution  plans.  For  purposes  of  this 
paragraph,  if  a  contributing  sponsor  is 
subject  to  the  limitation  on  deductions 
described  in  section  404(a)(7)(A)  of  the 
Code  (relating  to  total  deductions  in 
connection  with  one  or  more  defined 
contribution  plans  and  one  or  more 
defined  benefit  plans),  amounts 
contributed  to  a  defined  contribution 
plan  (or  plans),  or  to  a  defined  benefit 
plan  (or  plans)  not  covered  by  Title  IV 
of  the  Act  pursuant  to  sec  tion  4021  of 
the  Act,  shall  be  disregarded  in 
determining  whether  the  amounts 
contributed  equalled  the  maximum 
deductible  contribution  under  section 
404  of  the  Code.  If  the  contributing 
sponsor  maintains  more  than  one 
defined  benefit  plan  covered  by  Title  IV 
of  the  Act  pursuant  to  section  4021  of 
the  Act,  the  determination  shall  be  made 
by  aggregating  the  amounts  contributed 
to  all  such  plans  and  comparing  that 
total  to  the  section  404(a)(7)(A) 
limitation. 
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(iv)  Determination  of  maximum 
deductible  contribution  in  certain  cases 
when  plan  year  and  taxable  year  do  not 
coincide.  If  a  contributing  sponsor 
determined  the  maximum  deductible 
contribution  for  a  taxable  year  by  using 
a  weighted  average  of  the  maximum 
deductible  contributions  for  the  plan 
years  falling  within  the  taxable  year 
pursuant  to  26  CFR  §  1.404(a)-14(c}{3). 
the  determination  under  this  paragraph 
of  whether  the  contribution  for  a  plan 
year  was  the  maximum  deductible 
amount  shall  be  made  by  aggregating  all 
contributions  for  the  plan  year, 
irrespective  of  the  taxable  year  in  which 
they  were  applied.  If  this  total  is  less 
than  the  maximum  deductible  amount 
under  Code  section  404  (without 
applying  the  limitation  in  Code  section 
(404(a)(7)(A))  determined  on  the  basis  of 
the  plan  year,  the  contribution  shall  be 
treated  as  being  the  maximum 
deductible  amount  under  this  paragraph 
only  if  the  portion  of  the  contribution 
applied  in  each  taxable  year  in  w’hich 
the  plan  year  fell  equalled  the  maximum 
deductible  amount  (with  respect  to  that 
plan  year)  for  that  taxable  year  under 
the  limitation  in  section  404(a)(7)(A). 

(b)  Special  computation  date  for  new 
and  newly  covered  plans.  For  purposes 
of  this  section,  the  number  of  plan 
participants  for  purposes  of  computing 
the  premium  owed  with  respect  to  a  new 
plan  or  a  newly  covered  plan  (as 
defined  in  §  2610.2)  shall  be  determined 
as  of  the  first  day  of  the  premium 
payment  year  or,  if  later,  the  date  on 
which  the  plan  became  effective  for 
benefit  accruals  for  future  service,  and 
all  references  in  paragraph  (a)  of  this 
section  to  the  last  day  of  the  plan  year 
preceding  the  premium  payment  year 
shall  be  deemed  to  refer  to  such  day  or 
date. 

(c)  Plans  that  change  plan  years.  A 
plan  that  changes  its  plan  year  shall  pay 
the  premium  prescribed  by  this  section 
for  the  short  plan  year. 

(d)  Special  refund  rule  for  certain 
short  plan  years.  A  plan  described  in 
this  paragraph  is  entitled  to  a  refund  for 
a  short  plan  year  that  begins  on  or  after 
January  1, 1989.  The  plan  must  pay  the 
full  premium  due  and  request  a  refund 
from  the  PBGC.  The  amount  of  the 
refund  will  be  determined  by  prorating 
the  premium  for  the  short  plan  year  by 
the  number  of  months  (treating  a  part  of 
a  month  as  a  month)  in  the  short  plan 
year.  A  plan  is  described  in  this 
paragraph  if — 

(1)  The  plan  is  a  new  or  newly 
covered  plan  that  becomes  effective  for 
premium  purposes  on  a  date  other  than 
the  first  day  of  its  first  plan  year; 


(2)  The  plan  adopts  an  amendment 
changing  its  plan  year,  resulting  in  a 
short  plan  year; 

(3)  The  plan's  assets  are  distributed 
pursuant  to  the  plan's  termination,  in 
which  case  the  short  plan  year  for 
purposes  of  computing  the  amount  of  the 
refund  under  this  paragraph  shall  be 
deemed  to  end  on  the  later  of  the  asset 
distribution  date  or  the  date  30  days 
prior  to  the  date  the  PBGC  receives  the 
plan's  post-distribution  certification;  or 

(4)  A  trustee  of  the  plan  is  appointed 
pursuant  to  section  4042  of  the  Act,  in 
which  case  the  short  plan  year  for 
purposes  of  computing  the  amount  of  the 
refund  under  this  paragraph  shall  be 
deemed  to  end  on  the  date  of 
appointment. 

§  2610.23  Determination  of  unfunded 
vested  benefits. 

(a)  General  rule.  Except  as  permitted 
by  paragraph  (c)  of  this  section  or  as 
provided  in  the  exemptions  and  special 
rules  under  §  2610.24,  the  amount  of  a 
plan’s  unfunded  vested  benefits  (as 
defined  in  paragraph  (b)  of  this  section) 
shall  be  determined  as  of  the  last  day  of 
the  plan  year  preceding  the  premium 
payment  year,  based  on  the  plan 
provisions  and  the  plan’s  population  as 
of  that  date.  The  unfunded  vested 
benefits  shall  be  determined  using  the 
same  actuarial  assumptions  and 
methods  used  by  the  plan  for  purposes 
of  determining  the  minimum  funding 
contribution  under  section  302  of  the  Act 
and  section  412  of  the  Code  for  the  plan 
year  preceding  the  premium  payment 
year  (or,  in  the  case  of  a  new  or  newly 
covered  plan,  for  the  premium  payment 
year),  except  to  the  extent  that  other 
actuarial  assumptions  are  specifically 
prescribed  by  this  section  or  are 
necessary  to  reflect  the  occurrence  of  a 
significant  event  described  in  paragraph 
(d)  of  this  section  between  the  date  of 
the  funding  valuation  and  the  last  day  of 
the  plan  year  preceding  the  premium 
payment  year.  (If  the  plan  does  a 
valuation  as  of  the  last  day  of  the  plan 
year  preceding  the  premium  payment 
year,  no  separate  adjustment  for 
significant  events  is  needed.)  Under  this 
rule,  the  determination  of  the  unfunded 
vested  benefits  may  be  based  on  a  plan 
valuation  done  as  of  the  first  day  of  the 
premium  payment  year,  provided  that — 

(1)  The  actuarial  assumptions  and 
methods  used  meet  the  requirements  of 
this  paragraph;  and 

(2)  If  an  enrolled  actuary  determines 
that  there  is  a  material  difference 
between  the  values  determined  under 
the  valuation  and  the  values  that  would 
have  been  determined  as  of  the  last  day 
of  the  preceding  plan  year,  the  valuation 
results  are  adjusted  to  reflect 


appropriately  the  values  as  of  the  last 
day  of  the  preceding  plan  year.  (This 
adjustment  need  not  be  made  if  the 
unadjusted  valuation  would  result  in 
greater  unfunded  vested  benefits.)  In  the 
case  of  any  plan  that  determines  the 
amount  of  its  unfunded  vested  benefits 
under  the  general  rule  described  in  this 
paragraph,  an  enrolled  actuary  must 
certify,  in  accordance  with  the  Premium 
Payment  Package,  that  the 
determination  was  made  in  a  manner 
consistent  with  generally  accepted 
actuarial  principles  and  practices. 

(b)  Unfunded  vested  benefits.  The 
amount  of  a  plan’s  unfunded  vested 
benefits  under  this  section  shall  be  the 
excess  of  the  plan’s  vested  benefits 
amount  (determined  under  paragraph 
(b)(1)  of  this  section)  over  the  actuarial 
value  of  the  plan's  assets  (determined 
under  paragraph  (b)(2)  of  this  section). 

(1)  Vested  benefits  amount.  A  plan’s 
vested  benefits  amount  under  this 
section  shall  be  the  plan's  current 
liability  (within  the  meaning  of  section 
302(d)(7)  of  the  Act)  determined  by 
taking  into  account  only  vested  benefits 
and  by  using  an  interest  rate  equal  to 
80%  of  the  annual  yield  for  30-year 
Treasury  constant  maturities,  as 
reported  in  Federal  Reserve  Statistical 
Release  G.13  and  H.15,  for  the  calendar 
month  preceding  the  calendar  month  in 
which  the  premium  payment  year 
begins.  (Appendix  B  to  this  part  sets 
forth  the  required  interest  rates.)  If  the 
interest  rate  (or  rates)  used  in  the  plan's 
funding  valuation  was  (or  were  all) 
lower  than  the  required  interest  rate,  the 
vested  benefits  need  not  be  revalued  if 
an  enrolled  actuary  certifies  that  the 
interest  rate  (or  interest  rates)  used  was 
(or  were  all)  lower  than  the  required 
interest  rate. 

(2)  Actuarial  value  of  assets.  The 
actuarial  value  of  a  plan’s  assets  under 
this  section  shall  be  determined  in 
accordance  with  section  302(c)(2)  of  the 
Act,  except  that  the  value  is  not  reduced 
by  a  credit  balance  in  the  funding 
standard  account.  Contributions  owed 
for  any  plan  year  preceding  the  premium 
payment  year  shall  be  included  only  to 
the  extent  such  contributions  have  been 
paid  into  the  plan  on  or  before  the 
earlier  of  the  due  date  for  payment  of 
the  variable  rate  portion  of  the  premium 
under  §  2610.25  or  the  date  that  portion 
is  paid  and  shall,  if  paid  after  the  last 
day  of  the  plan  year  preceding  the 
premium  payment  year,  be  discounted  at 
the  plan  rate  (compounded  daily)  to 
such  last  day  to  reflect  the  date(s)  of 
payment.  Contributions  for  the  premium 
payment  year  may  not  be  included. 

(c)  Alternative  method  for  calculating 
unfunded  vested  benefits.  In  lieu  of 
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determining  the  amount  of  the  plan’s 
unfunded  vested  benefits  pursuant  to 
paragraph  (a)  of  this  section,  a  plan 
administrator  may  calculate  the  amount 
of  a  plan’s  unfunded  vested  benefits 
under  this  paragraph  using  the  plan's 
Form  5500,  Schedule  B.  for  the  plan  year 
preceding  the  premium  payment  year. 
Pursuant  to  this  paragraph,  unfunded 
vested  benefits  shall  be  determined  from 
the  entries  in  lines  6d(i),  6d(ii)  and, 
usually,  8b  of  the  plan’s  Schedule  B.  The 
value  of  the  vested  benefits  shall  be 
adjusted  in  accordance  with  paragraph 

(c)(1)  of  this  section  to  reflect  accruals 
during  the  plan  year  preceding  the 
premium  payment  year  and  with 
paragraph  (c)(2)  of  this  section  to  reflect 
the  interest  rate  prescribed  in  paragraph 
(b)(1)  of  this  section,  and  the  value  of 
the  assets  shall  be  adjusted  in 
accordance  with  paragraph  (c)(3)  of  this 
section.  (If  the  plan  administrator 
certifies  that  the  plan’s  interest  rate  (or 
rates)  used  to  determine  the  values  in 
lines  6d(i)  and  6d(ii)  of  the  Schedule  B 
was  (or  were  all)  lower  than  the  interest 
rate  prescribed  in  paragraph  (b)(1)  of 
this  section,  the  interest  rate  adjustment 
prescribed  in  paragraph  (c)(2)  of  this 
section  is  not  required.)  The  resulting 
unfunded  vested  benefits  amount  shall 
be  adjusted  in  accordance  with 
paragraph  (c)(4)  of  this  section  to  reflect 
the  passage  of  time  from  the  date  of  the 
Schedule  B  data  to  the  last  day  of  the 
plan  year  preceding  the  premium 
payment  year. 

(1)  Vested  benefits  adjustment  for 
accruals.  The  value  of  vested  benefits 
entered  in  line  6d(ii)  shall  be  adjusted  to 
reflect  the  increase  in  vested  benefits 
attributable  to  accruals  during  the  plan 
year  preceding  the  premium  payment 
year  by  multiplying  that  value  by  1.07. 

(2)  Vested  benefits  interest  rate 
adjustment.  The  value  of  vested  benefits 
as  entered  on  the  Schedule  B  shall  be 
adjusted  in  accordance  with  the 
following  formula  to  reflect  the  interest 
rate  prescribed  in  paragraph  (b)(1)  of 
this  section: 

VB^ = VBsdd)  x  .94(R1RB1R> +VBSd(ll>  X  .94"““ 

WR> X  ((100  +  BIA)/(100 + RIR))<ARA  *»; 

where — 

(i)  VBa(U  is  the  adjusted  vested 
benefits  amount  (as  of  the  first  day  of 
the  plan  year  preceding  the  premium 
payment  year)  under  the  alternative 
calculation  method; 

(ii)  VB6d(i>  is  the  amount  entered  in 
line  6d(i)  of  the  Schedule  B; 

(iii)  VBeaui)  is  the  amount  entered  in 
line  6d(ii)  of  the  Schedule  B,  multiplied 
by  1.07  in  accordance  with  paragraph 
(c)(1)  of  this  section: 

(iv)  R1R  is  the  required  interest  rate 
set  forth  in  Appendix  B  to  this  part: 


(v)  B1R  is  the  interest  rate  entered  on 
line  12c  (post-retirement)  of  the 
Schedule  B  that  was  used  to  determine 
the  entry  on  line  6d(i)  of  the  Schedule  B: 

(vi)  BIA  is  the  interest  rate  entered  on 
line  12c  (pre-retirement)  of  the  Schedule 
B  that  was  used  to  determine  the  entry 
in  line  6d(ii)  of  the  Schedule  B;  and 

(vii)  ARA  is  the  assumed  retirement 
age  entered  on  line  12d  of  the  Schedule 
B  that  was  used  to  determine  the  entries 
on  lines  6d(i)  and  6d(ii)  of  the  Schedule 
B. 

(3)  Adjusted  value  of  plan  assets.  The 
value  of  plan  assets  shall  be  the  amount 
reported  on  line  8b  of  the  Schedule  B, 
unless  that  amount  was  determined  as 
of  a  date  other  than  the  first  day  of  the 
plan  year  preceding  the  premium 
payment  year.  In  that  event,  the  value  of 
plan  assets  shall  be  the  amount  entered 
in  line  6c  of  the  Schedule  B.  The  value  of 
assets  reported  on  line  8b  (or  6c)  of  the 
Schedule  B  shall  be  adjusted  in 
accordance  with  paragraph  (b)(2)  of  this 
section,  except  that  the  amount  of  all 
contributions  that  are  included  in  the 
value  of  assets  and  that  were  made  after 
the  first  day  of  the  plan  year  preceding 
the  premium  payment  year  shall  be 
discounted  to  such  first  day  at  the 
interest  rate  listed  in  Appendix  B  of  this 
part  for  the  premium  payment  year, 
compounded  daily. 

(4)  Adjustment  for  passage  of  time. 

The  amount  of  the  plan’s  unfunded 
vested  benefits  shall  be  adjusted  to 
reflect  the  passage  of  time  between  the 
date  of  the  Schedule  B  data  (the  first 
day  of  the  plan  year  preceding  the 
premium  payment  year)  and  the  last  day 
of  the  plan  year  preceding  the  premium 
payment  year  in  accordance  with  the 
following  formula: 

UVB^  =  (VBadJ  -  A^)  x  (1  +  RIR/l00)v; 
where — 

(i)  UVBadj  is  the  amount  of  the  plan’s 
adjusted  unfunded  vested  benefits; 

(ii)  VBadj  is  the  value  of  the  adjusted 
vested  benefits  calculated  in  accordance 
with  paragraphs  (c)(1)  and  (c)(2)  of  this 
section: 

(iii)  Aadj  is  the  adjusted  asset  amount 
calculated  in  accordance  with 
paragraph  (c)(3)  of  this  section; 

(iv)  RIR  is  the  required  interest  rate 
set  forth  in  Appendix  B  to  this  part;  and 

(v)  Y  is  deemed  to  be  equal  to  1 
(unless  the  plan  year  preceding  the 
premium  payment  year  is  a  short  plan 
year,  in  which  case  Y  is  the  number  of 
years  between  the  first  day  and  the  last 
day  of  the  short  plan  year,  expressed  as 
a  decimal  fraction  of  1.0  with  two  digits 
to  the  right  of  the  decimal  point). 

(d)  Restrictions  on  alternative 
calculation  method  for  large  plans.  A 
plan  with  500  or  more  participants  as  of 


the  last  day  of  the  plan  year  preceding 
the  premium  payment  year  may  use  the 
alternative  calculation  method 
described  in  paragraph  (c)  of  this 
section  only  if  no  significant  event,  as 
described  in  this  paragraph,  has 
occurred  between  the  first  day  and  the 
last  day  of  the  plan  year  preceding  the 
premium  payment  year  and  an  enrolled 
actuary  so  certifies  in  accordance  with 
the  Premium  Payment  Package.  If  a 
significant  event  has  occurred  between 
those  dates,  the  alternative  method  may 
be  used  only  if  an  enrolled  actuary 
makes  an  appropriate  adjustment  to  the 
value  of  unfunded  vested  benefits  to 
reflect  the  occurrence  of  the  significant 
event  and  certifies  to  that  fact  in 
accordance  with  the  Premium  Payment 
Package.  Significant  events  described  in 
this  paragraph  are — 

(1)  An  increase  in  the  plan’s  actuarial 
costs  (consisting  of  the  plan's  normal 
cost  under  section  412(b)(2)(A)  of  the 
Code,  amortization  charges  under 
section  412(b)(2)(B)  of  the  Code,  and 
amortization  credits  under  section 
41(b)(3)(B)  of  the  Code)  atrtributable  to 
a  plan  amendment,  unless  the  cost 
increase  attributable  to  the  amendment 
is  less  than  5%  of  the  actuarial  costs 
determined  without  regard  to  the 
amendment: 

(2)  The  extension  of  coverage  under 
the  plan  to  a  new  group  of  employees 
resulting  in  an  increase  of  5%  or  more  in 
the  plan's  liability  for  accrued  benefits: 

(3)  A  plan  merger,  consolidation  or 
spinoff  that  is  not  de  minimis  pursuant 
to  the  regulations  under  section  414(1)  of 
the  Code; 

(4)  The  shutdown  of  any  facility, 
plant,  store,  etc.,  that  creates  immediate 
eligibility  for  benefits  that  would  not 
otherwise  be  immediately  payable  for 
participants  separating  from  service; 

(5)  The  offer  by  the  plan  for  a 
temporary  period  to  permit  participants 
to  retire  at  benefit  levels  greater  than 
that  to  which  they  would  otherwise  be 
entitled; 

(6)  A  cost-of-living  increase  for 
retirees  resulting  in  an  increase  of  5%  or 
more  in  the  plan’s  liability  for  accrued 
benefits;  and 

(7)  Any  other  event  or  trend  that 
results  in  a  material  increase  in  the 
value  of  unfunded  vested  benefits. 

(e)  Special  calculation  date  for  new 
and  newly  covered  plans.  For  purposes 
of  this  section,  the  determination  or 
calculation  of  a  plan’s  unfunded  vested 
benefits  with  respect  to  a  new  plan  or  a 
newly  covered  plan  (as  defined  in 
§  2610.2)  shall  be  made  as  of  the  first 
day  of  the  premium  payment  year  or,  if 
later,  the  date  on  which  the  plan  became 
effective  for  benefit  accruals  for  future 
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service,  and  all  references  in  paragraphs 

(a)  through  (d)  of  this  section  to  the  last 
day  of  the  plan  year  preceding  the 
premium  payment  year  shall  be  deemed 
to  refer  to  such  day  or  date. 

§  2610.24  Variable  rate  exemptions  and 
special  rules. 

(a)  Exemptions.  A  plan  described  in 
paragraphs  (a)(1),  (a)(2)  or  (a)(3)  of  this 
section  is  not  required  to  determine  its 
unfunded  vested  benefits  under 
§  2610.23  and  does  not  owe  a  variable 
rate  amount  under  §  2610.22(a)(2). 

(1)  Certain  fully  funded  plans.  A  plan 
is  described  in  this  paragraph  if  the  plan 
had  fewer  than  500  participants  on  the 
last  day  of  the  plan  year  preceding  the 
premium  payment  year,  and  an  enrolled 
actuary  certifies  in  accordance  with  the 
Premium  Payment  Package  that,  as  of 
that  date,  the  plan  had  no  unfunded 
vested  benefits. 

(2)  Plans  without  vested  benefit 
liabilities.  A  plan  is  described  in  this 
paragraph  if  it  did  not  have  any 
participants  with  vested  benefits  as  of 
the  last  day  of  the  plan  year  preceding 
the  premium  payment  year,  and  the  plan 
administrator  so  certifies  in  accordance 
with  the  Premium  Payment  Package. 

(3)  Section  412(i)  plans.  A  plan  is 
described  in  this  paragraph  if  the  plan 
was  a  plan  described  in  section  412(i)  of 
the  Code  and  the  regulations  thereunder 
at  all  times  during  the  plan  year 
preceding  the  premium  payment  year 
and  the  plan  administrator  so  certifies, 
in  accordance  with  the  Premium 
Payment  Package.  If  the  plan  is  a  new 
plan  or  a  newly  covered  plan  (as 
defined  in  §  2610.2),  the  certification 
under  this  paragraph  shall  be  made  as  of 
the  due  date  for  the  premium  under 

i  2610.25(d)  and  shall  certify  to  the 
plan’s  status  at  all  times  during  the 
premium  payment  year  through  such  due 
date. 

(b)  Special  rule  for  determining  vested 
benefits  for  certain  large  plans.  With 
respect  to  a  plan  that  had  500  or  more 
participants  on  the  last  day  of  the  plan 
year  preceding  the  premium  payment 
year,  if  an  enrolled  actuary  determines 
pursuant  to  §  2610.23(a)  that  the 
actuarial  value  of  plan  assets  equals  or 
exceeds  the  value  of  all  benefits  accrued 
under  the  plan  (valued  at  the  interest 
rate  prescribed  in  §  2610.23(b)(1)),  the 
enrolled  actuary  need  not  determine  the 
value  of  the  plan’s  vested  benefits,  and 
may  instead  report  in  the  Premium 
Payment  Package  the  value  of  the 
accrued  benefits. 

(c)  New  and  newly  covered  plans.  In 
the  case  of  a  new  plan  or  a  newly 
covered  plan,  all  references  in 
paragraphs  (a)  or  (b)  of  this  section  to 
the  last  day  of  the  plan  year  preceding 


the  premium  payment  year  shall  be 
deemed  to  refer  to  the  first  day  of  the 
premium  payment  year  or,  if  later,  the 
date  on  which  the  plan  became  effective 
for  benefit  accruals  for  further  service. 

§  2610.25  Filing  requirement 

(a)  General  rule.  The  plan 
administrator  of  each  plan  shall  file  the 
form  or  forms  prescribed  by  this  part 
and  any  premium  payments  due,  in 
accordance  with  the  instructions  in  the 
Premium  Payment  Package.  The 
premium  forms  and  payments  shall  be 
filed  no  later  than  the  applicable  due 
date  specified  in  paragraph  (b)  or,  for 
new  plans  or  newly  covered  plans, 
paragraph  (d)  of  this  section. 

(b)  Due  dates.  For  plan  years 
beginning  on  or  after  January  1, 1988,  the 
due  date  for  small  plans  is  prescribed  in 
paragraph  (b)(1)  of  this  section  and  the 
due  dates  for  large  plans  are  prescribed 
in  paragraph  (b)(2)  of  this  section. 

(1)  Plans  with  fewer  than  500 
participants.  If  the  plan  has  fewer  than 
500  participants,  as  determined  under 
paragraph  (c)  of  this  section,  the  due 
date  is  the  fifteenth  day  of  the  eighth  full 
calendar  month  following  the  month  in 
which  the  plan  year  began. 

(2)  Plans  with  500  or  more 
participants.  If  the  plan  has  500  or  more 
participants,  as  determined  under 
paragraph  (c)  of  this  section — 

(i)  The  due  date  for  the  flat  rate 
portion  of  the  premium  required  by 
§  2610.22(a)(1)  is  the  last  day  of  the 
second  full  calendar  month  following 
the  close  of  the  plan  year  preceding  the 
premium  payment  year;  and 

(ii)  The  due  date  for  the  variable  rate 
portion  of  the  premium  required  by 

§  2610.22(a)(2)  is  the  fifteenth  day  of  the 
eighth  full  calendar  month  following  the 
month  in  which  the  premium  payment 
year  begins. 

(iii)  If  the  number  of  plan  participants 
on  the  last  day  of  the  plan  year 
preceding  the  premium  payment  year  is 
not  known  by  the  date  specified  in 
paragraph  (b)(2)(i)  of  this  section,  a 
reconciliation  filing  (on  the  form 
prescribed  by  this  part)  and  any 
required  premium  payment  or  request 
for  refund  shall  be  made  by  the  date 
specified  in  paragraph  (b)(2)(ii)  of  this 
section. 

(3)  Plans  that  change  plan  years.  For 
any  plan  that  changes  its  plan  year,  the 
premium  form  or  forms  and  payment  or 
payments  for  the  short  plan  year  shall 
be  filed  by  the  applicable  due  date  or 
dates  specified  in  paragraphs  (b)(1), 
(b)(2),  or  (d)  of  this  section.  For  the  plan 
year  that  follows  a  short  plan  year,  the 
due  date  or  dates  for  the  premium  forms 
and  payments  shall  be,  with  respect  to 
each  such  due  date,  the  later  of— 


(i)  The  applicable  due  date  or  dates 
specified  in  paragraphs  (b)(1),  (b)(2),  or 

(d)  of  this  section;  or 

(ii)  30  days  after  the  date  on  which  the 
amendment  changing  the  plan  year  was 
adopted. 

(c)  Participant  count  rule  for  purposes 
of  determining  filing  due  dates.  For 
purposes  of  determining  under 
paragraph  (b)  of  this  section  whether  a 
plan  has  fewer  than  500  participants,  or 
500  or  more  participants,  the  plan 
administrator  shall  use  the  number  of 
participants  for  whom  premiums  were 
payable  for  the  plan  year  preceding  the 
premium  payment  year. 

(d)  Due  dates  for  new  and  newly 
covered  plans.  Notwithstanding  the 
provisions  of  paragraph  (b)  of  this 
section,  the  premium  form  and  payment 
for  both  the  flat  rate  portion  and  the 
variable  rate  portion  of  the  premium  for 
the  first  plan  year  of  coverage  of  any 
new  plan  or  newly  covered  plan  (as 
defined  in  §  2610.2)  shall  be  filed  on  or 
before  the  latest  of — 

(1)  The  fifteenth  day  of  the  eighth  full 
calendar  month  following  the  month  in 
which  the  plan  year  began  or,  if  later,  in 
which  the  plan  became  effective  for 
benefit  accruals  for  future  service; 

(2)  90  days  after  the  date  of  the  plan’s 
adoption;  or 

(3)  90  days  after  the  date  on  which  the 
plan  became  covered  by  Title  IV  of  the 
Act  pursuant  to  section  4021  of  the  Act. 

(e)  Continuing  obligation  to  file.  The 
obligation  to  file  the  form  or  forms 
prescribed  by  this  part  and  to  pay  any 
premiums  due  continues  through  the 
plan  year  in  which  all  plan  assets  are 
distributed  pursuant  to  a  plan’s 
termination  or  in  which  a  trustee  is 
appointed  under  section  4042  of  the  Act, 
whichever  occurs  earlier.  The  entire 
premium  computed  under  this  subpart  is 
due,  irrespective  of  whether  the  plan  is 
entitled  to  a  refund  for  a  short  plan  year 
pursuant  to  §  2610.22(d). 

(f)  Improper  filings.  Any  form  not  filed 
in  accordance  with  this  part,  not  filed  in 
accordance  with  the  instructions  in  the 
Premium  Payment  Package,  not 
accompanied  by  the  required  premium 
payment,  or  otherwise  incomplete,  may, 
in  the  discretion  of  the  PBGC,  be 
returned  with  any  payment 
accompanying  the  form  to  the  plan 
administrator,  and  such  payment  shall 
be  treated  as  as  not  having  been  made. 
If  on  the  form  or  forms  filed  with  the 
PBGC,  any  of  the  items  necessary  to 
establish  the  correct  variable  rate 
premium  owed  by  the  plan  are  omitted, 
the  variable  rate  portion  of  the  premium 
owed  by  the  plan  with  respect  to  that 
premium  payment  may  be  deemed  to  be 
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the  maximum  $34  per  participant  charge, 
pursuant  to  §  2610.22(a)(3). 

§  26 1 0.26  Liability  for  premiums. 

(a)  The  designation  under  this  subpart 
of  the  plan  administrator  as  the  person 
required  to  file  the  applicable  forms  and 
to  submit  the  premium  payment  is  a 
procedural  requirement  only  and  does 
not  alter  the  liability  for  premium 
payments  imposed  by  section  4007  of 
the  Act.  Pursuant  to  section  4007(e)  of 
the  Act,  both  the  plan  administrator  and 
the  plan’s  contributing  sponsor  are 
liable  for  premium  payments,  and,  if  the 
contributing  sponsor  is  a  member  of  a 
controlled  group,  each  member  of  the 
controlled  group  is  jointly  and  severally 
liable  for  the  required  premiums.  Any 
entity  that  is  liable  for  required 
premiums  is  also  liable  for  any  interest 
and  penalties  assessed  with  respect  to 
such  premiums. 

(b)  For  any  plan  year  in  which  a  plan 
administrator  issues  (pursuant  to  section 
4041(a)(2)  of  the  Act)  notices  of  intent  to 
terminate  in  a  distress  termination 
under  section  4041(c)  of  the  Act  or  the 
PBGC  initiates  a  termination  proceeding 
under  section  4042  of  the  Act.  and  for 
each  plan  year  thereafter,  the  obligation 
to  pay  the  premiums  (and  any  interest  or 
penalties  thereon)  imposed  by  the  Act 
and  this  Part  shall  be  an  obligation 
solely  of  the  contributing  sponsor  and 
the  members  of  its  controlled  group,  if 
any. 

Subpart  C— Single-Employer  Premiums 
for  Pre-1988  Plan  Years;  Multiemployer 
Premiums 

§  2610.31  Purpose  and  scope. 

This  subpart  provides  rules  for 
calculating  and  procedures  for  paying 
premiums  for  single-employer  plans  with 
respect  to  plan  years  beginning  before 
1988,  and  for  multiemployer  plans  with 
respect  to  all  plan  years. 

§  2610.32  Single-employer  premium  rates. 

(a)  For  plans  other  than  multiemployer 
plans,  the  premium  rate  for  basic 
benefits  guaranteed  under  section 
4022(a)  of  the  Act  is  as  follows: 

(1)  For  plan  years  beginning  before 
September  2, 1976:  one  dollar  for  each 
individual  who  is  a  participant  in  the 
plan  at  any  time  during  the  plan  year: 

(2)  For  plan  years  beginning  on  or 
after  September  2, 1976,  up  to  and 
including  plan  years  beginning  on 
December  31, 1977:  one  dollar  for  each 
individual  who  is  a  participant  in  the 
plan  on  the  last  day  of  the  preceding 
plan  year; 

(3)  For  plan  years  beginning  on  or 
after  January  1, 1978,  up  to  and  including 
plan  years  beginning  on  December  31, 


1985:  two  dollars  sixty  cents  for  each 
individual  who  is  a  participant  in  the 
plan  on  the  last  day  of  the  preceding 
plan  year; 

(4)  For  plan  years  beginning  on  or 
after  January  1, 1986,  up  to  and  including 
plan  years  beginning  on  December  31, 
1987:  eight  dollars  fifty  cents  for  each 
individual  who  is  a  participant  in  the 
plan  on  the  last  day  of  the  preceding 
plan  year. 

(b)  Newly  covered  plans.  For  any  plan 
not  previously  covered  by  section  4021 
of  the  Act,  the  plan  administrator  shall 
pay  the  applicable  premium  under 
paragraph  (a)  of  this  section  for  each 
individual  who  is  a  participant  in  the 
plan  on  the  date  the  plan  becomes 
covered  by  section  4021(a)  of  the  Act. 

(c)  Changes  in  plan  years.  For  the  first 
full  plan  year  beginning  after  a  plan 
changes  its  plan  year,  the  plan 
administrator  shall  pay  the  applicable 
premium  under  paragraph  (a)  of  this 
section  for  each  individual  who  is  a 
participant  in  the  plan  on  the  last  day  of 
the  short  plan  year. 

§  2610.33  Multiemployer  premium  rates. 

(a)  For  multiemployer  plans,  the 
premium  rate  for  basic  benefits 
guaranteed  under  section  4022A(a)  is  as 
follows: 

(1)  For  plan  years  beginning  after 
September  26, 1980,  multiemployer  plans 
shall  pay  premiums  at  the  rate  set  forth 
in  the  following  table  for  each  individual 
who  is  a  participant  in  such  plan  on  the 
last  day  of  the  plan  year  preceding  the 
premium  payment  year. 


For  premium  payment  years 

Rate 

After  Sept.  26,  1980,  and  before  Sept.  27, 
1984 . 

$1.40 

After  Sept.  26,  1984,  and  before  Sept.  27, 
1986 . 

1.80 

After  Sept.  26,  1986,  and  before  Sept.  27, 
1988 . 

220 

After  Sept.  26,  1988 . 

2.60 

(2)  For  the  plan  year  in  which 
September  26, 1980.  falls  (the 
"enactment  year"),  multiemployer  plans 
shall  pay  a  premium  for  each  individual 
who  is  a  participant  in  the  plan  on  the 
last  day  of  the  preceding  plan  year  at 
the  rate  set  forth  in  the  following  table: 


For  premium  payment  years  beginning  in — 

Rate 

$.50 

.54 

.58 

.62 

.67 

.71 

.75 

April  1980  . 

.79 

May  1980 . . . . 

.83 

For  premium  payment  years  beginning  in— 

Rate 

88 

July  1980 . 

.92 

96 

September  1980  (on  or  before  Sept.  26) . 

1.00 

(b)  New  and  newly  covered  plans.  For 
any  new  plan  or  newly  covered  plan  (as 
defined  in  §  2610.2),  the  plan 
administrator  shall  pay  the  applicable 
premium  under  paragraph  (a)  of  this 
section  for  each  individual  who  is  a 
participant  in  the  plan  on — 

(1)  The  date  the  plan  becomes  covered 
by  section  4021(a)  of  the  Act,  if  the 
premium  payment  year  begins  before 
January  1, 1988:  or 

(2)  The  first  day  of  the  premium 
payment  year  or,  if  later,  the  date  on 
which  the  plan  became  effective  for 
benefit  accruals  for  future  service,  if  the 
premium  payment  year  begins  on  or 
after  January  1, 1988. 

(c)  Changes  in  plan  years.  For  the  first 
full  plan  year  beginning  after  a  plan 
changes  its  plan  year,  the  plan 
administrator  shall  pay  the  applicable 
premium  under  paragraph  (a)  of  this 
section  for  each  individual  who  is  a 
participant  in  the  plan  on  the  last  day  of 
the  short  plan  year. 

(d)  Special  refund  rule  for  certain 
short  plan  years.  A  plan  described  in 
this  paragraph  is  entitled  to  a  refund  for 
a  short  plan  year  that  begins  on  or  after 
January  1, 1989.  The  plan  must  pay  the 
full  premium  due  and  request  a  refund 
from  the  PBGC.  The  amount  of  the 
refund  will  be  determined  by  prorating 
the  premium  for  the  short  plan  year  by 
the  number  of  months  (treating  a  part  of 
a  month  as  a  month)  in  the  short  plan 
year.  A  plan  is  described  in  this 
paragraph  if — 

(1)  The  plan  is  a  new  or  newly 
covered  plan  that  becomes  effective  for 
premium  purposes  on  a  date  other  than 
the  first  day  of  its  first  plan  year; 

(2)  The  plan  adopts  an  amendment 
changing  its  plan  year,  resulting  in  a 
short  plan  year;  or 

(3)  The  plan’s  assets  are  distributed 
pursuant  to  the  plan’s  termination,  in 
which  case  the  short  plan  year  for 
purposes  of  computing  the  amount  of  the 
refund  under  this  paragraph  shall  be 
deemed  to  end  on  the  asset  distribution 
date. 

§  2610.34  Filing  requirement. 

(a)  The  plan  administrator  of  each 
covered  plan  shall  file  the  form 
prescribed  by  this  part  and  any  premium 
payments  due,  in  accordance  with  the 
premium  declaration  instructions 
accompanying  the  form.  Due  dates  for 
new  or  newly  covered  plans  and  plans 
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with  short  plan  years  are  in  paragraphs 
(a)(8)  and  (a)(9)  of  this  section.  For  other 
plans,  the  premium  form  and  payments 
shall  be  filed  no  later  than  the  date 
specified  in  the  applicable  paragraph 
(a)(1)  through  (a)(7)(ii)  as  follows: 

(1)  For  plan  years  beginning  before 
and  in  progress  on  September  2, 1974: 
October  2, 1974; 

(2)  For  plan  years  beginning  on  or 
after  September  2, 1974,  up  to  and 
including  plan  years  beginning  on 
December  31, 1977:  30  days  after  the 
beginning  of  the  plan  year; 

(3)  For  plan  years  beginning  on  or 
after  January  1, 1978,  up  to  and  including 
plan  years  beginning  on  December  31, 
1980:  seven  months  after  the  close  of  the 
prior  plan  year; 

(4)  For  plan  years  beginning  on  or 
after  January  1, 1981,  up  to  and  including 
plan  years  beginning  on  December  31, 
1984:  the  last  day  of  the  seventh  month 
following  the  close  of  the  prior  plan 
year; 

(5)  For  plan  years  beginning  on  or 
after  January  1, 1985,  up  to  and  including 
plan  years  beginning  on  December  31, 
1985: 

(i)  If  the  plan  has  fewer  than  10,000 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section,  the  last  day  of  the  seventh 
month  following  the  close  of  the  prior 
plan  year;  or 

(ii)  If  the  plan  has  10,000  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section,  the  last  day  of  the  second 
full  month  following  March  29, 1985  or,  if 
later,  the  last  day  of  the  second  month 
following  the  close  of  the  prior  plan 
year;  and 

(6)  For  plan  years  beginning  on  or 
after  January  1, 1986,  up  to  and  including 
plan  years  beginning  on  December  31, 
1987: 

(i)  If  the  plan  has  fewer  than  500 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section,  the  last  day  of  the  seventh 
month  following  the  close  of  the  prior 
plan  year;  or 

(ii)  If  the  plan  has  500  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section  the  last  day  of  the  second 
month  following  the  close  of  the  prior 
plan  year. 

(7)  For  plan  years  of  multiemployer 
plans  beginning  on  or  after  January  1, 
1988— 

(i)  If  the  plan  has  fewer  than  500 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section,  the  fifteenth  day  of  the 
eighth  full  calendar  month  following  the 
month  in  which  the  premium  payment 
year  begins;  or 


(ii)  If  the  plan  has  500  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section,  the  last  day  of  the  second 
month  following  the  close  of  the  prior 
plan  year. 

(8)  Notwithstanding  the  provisions  of 
paragraphs  (a)(1)  through  (a)(7)  of  this 
section,  for  any  new  plan  or  plan  newly 
covered  by  section  4021  of  the  Act,  the 
first  premium  form  and  payments  due 
for  the  first  year  of  coverage  shall  be 
filed  on  or  before  the  latest  of — 

(i)  In  the  case  of  plan  years  beginning 
before  January  1, 1988: 

(A)  The  last  day  of  the  seventh  month 
following  the  beginning  of  the  plan  year; 

(B)  90  days  after  the  date  of  plan’s 
adoption; 

(C)  90  days  after  the  date  on  which 
the  plan  became  effective  for  benefit 
accruals  for  future  service;  or 

(D)  90  days  after  the  date  on  which 
the  plan  became  covered  by  section 
4021  of  the  Act;  and 

(ii)  In  the  case  of  plan  years  beginning 
on  or  after  January  1, 1988: 

(A)  The  fifteenth  day  of  the  eighth  full 
calendar  month  following  the  month  in 
which  the  plan  year  began  or,  if  later,  in 
which  the  plan  became  effective  for 
benefit  accruals  for  future  service; 

(B)  90  days  after  the  date  of  the  plan’s 
adoption;  or 

(C)  90  days  after  the  date  on  which 
the  plan  became  covered  by  Title  IV  of 
the  Act  pursuant  to  section  4021  of  the 
Act. 

(9)  For  any  plan  that  changes  its  plan 
year,  the  premium  form  and  payments 
for  the  short  plan  year  are  due  in 
accordance  with  the  provisions  of 
paragraphs  (a)(1)  through  (a)(7)  of  this 
section.  Premium  forms  and  payments 
for  the  plan  year  that  follows  a  short 
plan  year  shall  be  filed  on  or  before  the 
later  of  30  days  after  the  date  on  which 
the  amendment  to  change  the  plan  year 
was  adopted,  or  the  date  specified  in  the 
applicable  paragraph  as  follows: 

(i)  For  plan  years  beginning  before 
January  1, 1985,  the  last  day  of  the 
seventh  month  following  the  close  of  the 
preceding  short  plan  year;  and 

(ii)  For  plan  years  beginning  on  or 
after  January  1, 1985,  up  to  and  including 
plan  years  beginning  on  December  31, 
1985— 

(A)  If  the  plan  has  fewer  than  10,000 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section:  the  last  day  of  the  seventh 
month  following  the  close  of  the 
preceding  short  plan  year;  or 

(B)  If  the  plan  has  10,000  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section:  the  last  day  of  the  second 


month  following  the  close  of  the 
preceding  short  plan  year;  and 

(iii)  For  plan  years  beginning  on  or 
after  January  1, 1986,  up  to  and  including 
plan  years  beginning  on  December  31, 

1987— 

(A)  If  the  plan  has  fewer  than  500 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section:  the  last  day  of  the  seventh 
month  following  the  close  of  the 
preceding  short  plan  year;  or 

(B)  If  the  plan  has  500  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section:  the  last  day  of  the  second 
month  following  the  close  of  the 
preceding  short  plan  year. 

(iv)  For  plan  years  of  multiemployer 
plans  beginning  on  or  after  January  1, 

1988— 

(A)  If  the  plan  has  fewer  than  500 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section,  the  fifteenth  day  of  the  eight 
full  calendar  month  following  the  month 
in  which  the  premium  payment  year 
begins;  or 

(B)  If  the  plan  has  500  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section,  the  last  day  of  the  second 
month  following  the  close  of  the  prior 
plan  year. 

(10)  For  purposes  of  paragraphs  (a)(5), 

(a) (6),  (a)(7),  (a)(9),  (b)(4),  (b)(5),  and 

(b) (6)  of  this  section,  the  number  of 
participants  in  a  plan  year  is  determined 
as  of  the  following  dates: 

(i)  If  the  plan  year  is  the  plan’s  second 
plan  year,  the  first  day  of  the  first  plan 
year;  or 

(11)  If  the  plan  year  is  the  plan’s  third 
or  a  subsequent  plan  year,  the  last  day 
of  the  second  preceding  plan  year. 

(b)  Reconciliation  due  date.  The  plan 
administrator  of  each  covered  plan  shall 
file  the  premium  reconciliation  form 
prescribed  by  this  part,  in  accordance 
with  the  instructions  accompanying  the 
form,  no  later  than  the  date  specified  in 
the  applicable  paragraph  as  follows: 

(1)  For  plan  years  beginning  before 
September  2, 1976:  two  years  and  30 
days  after  the  beginning  of  the  plan 
year; 

(2)  For  plan  years  beginning  on  or 
after  September  2, 1976,  up  to  and 
including  plan  years  beginning  on 
December  31, 1976:  one  year  and  30  days 
after  the  beginning  of  the  plan  year; 

(3)  For  plan  years  beginning  on  or 
after  January  1, 1977,  up  to  and  including 
plan  years  beginning  on  December  31, 
1977:  seven  months  after  the  close  of  the 
plan  year;  or 

(4)  For  plan  years  beginning  on  or 
after  January  1, 1985,  up  to  and  including 
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plan  years  beginning  on  December  31, 
1985,  if  the  plan  has  10,000  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section:  the  last  day  of  the  seventh 
month  following  the  close  of  the  prior 
plan  year. 

(5)  For  plan  years  beginning  on  or 
after  January  1, 1986,  up  to  and  including 
plan  years  beginning  on  December  31, 

1987,  if  the  plan  has  500  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section:  the  last  day  of  the  seventh 
month  following  the  close  of  the  prior 
plan  year. 

(6)  For  plan  years  of  multiemployer 
plans  beginning  on  or  after  January  1. 

1988,  if  the  plan  has  500  or  more 
participants  for  the  plan  year,  as 
determined  under  paragraph  (a)(10)  of 
this  section,  the  fifteenth  day  of  the 
eighth  full  calendar  month  following  the 
month  in  which  the  premium  payment 
year  begins. 

(c)  Continuing  obligation  to  file.  The 
obligation  to  file  the  form  prescribed  by 
this  subpart  and  to  pay  any  premiums 
due  continues  until  plan  assets  are 
distributed  under  a  termination 
procedure  or  until  a  trustee  is  appointed 
under  section  4042  of  the  Act,  whichever 
occurs  earlier.  The  entire  premium 
computed  under  this  subpart  is  due, 
irrespective  of  whether  the  plan  is 
entitled  to  a  refund  for  a  post-1988  short 
plan  year  (in  the  case  of  certain 
multiemployer  plans)  pursuant  to 

§  2610.33(d). 

(d)  Improper  filings.  Any  form  not 
filed  in  accordance  with  this  subpart, 
not  filed  in  accordance  with  the 
instructions  contained  in  the  form,  not 
accompanied  by  the  required  premium 
payment,  or  otherwise  incomplete,  may. 
in  the  discretion  of  the  PBGC,  be 
returned  in  whole  or  in  part  to  the  plan 


administrator  and  treated  as  not  having 
been  filed. 

(e)  Transitional  rule  for 
multiemployer  plans.  For  the  plan  year 
in  which  September  26, 1980,  falls  (“the 
enactment  year”),  the  premium 
determined  under  §  2610.33  is  due  on  the 
date  determined  under  paragraphs 
(a)(3),  or  (a)(4)  of  this  section,  unless  the 
enactment  year  begins  before  July  1, 

1980.  If  the  enactment  year  begins 
before  July  1, 1980,  the  premium  is  due  in 
two  installments  as  follows: 

(1)  The  multiemployer  plan  shall  pay, 
on  the  date  determined  under  paragraph 
(a)(3)  or  (a)(4)  of  this  section,  a  premium 
of  fifty  cents  for  each  individual  who  is 
a  participant  in  the  plan  on  the  last  day 
of  the  preceding  plan  year;  and 

(2)  The  plan  shall  pay,  within  30  days 
after  PBGC  issues  a  notice  of  the 
additional  premium  due  under  §  2610.33, 
such  additional  premium.  However,  if 
the  plan  fails  to  pay  the  amount 
described  in  paragraph  (e)(1)  before 
January  31, 1981,  the  additional  premium 
shall  be  due  on  the  earlier  of  30  days 
after  the  PBGC  issues  a  notice  of  the 
additional  premium  or  March  31, 1981. 

Appendix  A — Late  Payment  Interest 
Charges 

The  following  table  lists  the  late  payment 
interest  rates  under  §  2610.7(a)  for  the 
specified  time  periods: 


From— 

Through— 

Inter¬ 

est 

rate 

(per¬ 

cent) 

Sep.  2,  1974 . 

6 

July  1,  1975 . 

Jan.  31,  1976 . 

9 

Feb.  1,  1976 . 

Jan.  3l!  1978 . 

7 

Feb.  1,  1978 . 

Jan.  31,  1980 . 

6 

Feb.  1,  1980 . 

Jan.  31.  1982 . 

12 

Feb.  1,  1982 . 

Dec.  31.  1982 . 

20 

Jan.  1,  1983 . 

June  30,  1983 . 

16 

From— 

Through— 

. 

Inter¬ 

est 

rate 

(per¬ 

cent) 

July  1,  1983 . 

Dec.  31,  1984 . 

11 

June  30,  1 985 . 

13 

July  1.  1985 . 

Dec.  31,  1985 . 

11 

Jan.  1,  1986 . 

10 

July  1,  1986 . 

Sept.  30,  1987 . 

9 

Oct.  1,  1987 . 

Dec.  31,  1987 . 

10 

Mar.  31,  1988 . 

11 

Apr.  1,  1988 . 

Sept.  30,  1988 . 

10 

Oct.  f.  1988 . 

11 

Appendix  B — Interest  rates  for  valuing 
vested  benefits 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a  plan's 
vested  benefits  under  §  2610.23(b)  and  in 
calculating  a  plan's  adjusted  vested  benefits 
under  §  2610.23(c)(1): 


Re 

For  premium  payment  years  beginning  in—  j 

!  rate  ' 


January  1988 . 

February  1988.... 

March  1988 _ 

April  1988 . 

May  1988 . 

June  1988... . 

July  1988 . 

August  1988 . 

September  1988. 


1  The  required  interest  rate  listed  above  is  equa' 
to  80%  of  the  annual  yield  for  30-year  Treasury 
constant  maturities,  as  reported  in  Federal  Reserve 
Statistical  Release  G.13  and  H.15,  for  the  calendar 
month  preceding  the  calendar  month  in  which  the 
premimum  payment  year  begins. 

Issued  in  Washington,  DC,  this  29th  day  ol 
September,  1988. 

Kathleen  P.  Utgoff, 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 
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7.30 
7  06 

6  74 
6.90 

7  16 
7  38 
7  20 

7.31 
7  46 


